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HUSBAND’S RIGHT TO WIFE’S SERVICES * 


T common law the husband had an untrammelled right to 

his wife’s services whether rendered to him in his home or 
business or whether rendered to third persons.’ If the husband 
was banished or had abjured the realm, the wife, among other 
novel rights and duties, acquired the benefit of her own earning 
power.” The unsuccessful attempts at law in England to extend 
this right of the wife to cases where the wife was merely deserted 


and the partial recognition of it in this country are sketched by 
Mr. Bishop.’ But no case has been found where at common 
law the husband by a consensual act could emancipate the wife 


in manner similar to a parent’s gift to a child of his right to its 
services.* 





* Professor Evans Holbrook’s article “The Change in the Meaning of Con- 
sortium,” 32 Micu. L. Rev. 1, has rendered unnecessary, except incidentally, 
any discussion of a spouse’s right to the companionship of the other. This 
includes the subjects of alienation of affections and of criminal conversation, 
which are not here dealt with. There has also been no treatment of the 
liability of the wife’s business in which the husband is employed to the creditors 
of the husband. 

1 Buckley v. Collier, 1 Salkeld, 114 (1692); Stall v. Fulton, 30 N. J. L. 430, 
440 (1863). See 1 Bishop, Law or Marrirep WoMEN, § 21. : 

2 See 1 BisHop, MARRIAGE AND Divorce, § ed., §§ 583-593. As to the wife’s 
rights at law as a separate trader under the custom of London, see 2 Bricut, 
HusBAND AND WIFE, 76-78. 

8 ; BisHop, MARRIAGE AND Divorce, 5 ed., § 591-611; 16 Hatspury, Laws 
OF ENGLAND, § 706a. 

4 In the probate court in 1858 a wife was held entitled to the proceeds of 
her labor, after a separation from her husband, under an agreement that she 
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The equitable reforms of the eighteenth century gave little 
aid to the working woman as against her husband. Mr. Dicey 
has shown us that the separate estate in equity benefited the 
rich but not the working woman.’ With the husband’s codper- 
ation, however, the wife whose assets were her capacity to work 
could be aided by the chancellor. For equity, not following the 
law, seems to have recognized a doctrine of emancipation as to 
services by gift of the husband.° Nor did the incapacity of the 
husband and wife at law to conclude a consensual transaction be- 
tween themselves create any difficulty in equity; for contracts 
and .conveyances concerning a wife’s equitable separate estate 
even between spouses were held valid in Chancery.’ 

The modern statutes affecting the husband’s right to the wife’s 
services may be treated under four groups. — 


I 


A common type of statute gives the wife a right to own any 
property, real or personal, but says nothing about earnings.* 


This right to property has been widely held not to give her a 





should be entitled to her earnings. The court felt governed by the equitable 
doctrine referred to below. Haddon v. Fladgate, 1 Swab. & Trist. 48 (1858). 

5 Dicey, Law Anp OPINION, 2 ed., 383. See 21 Micu. L. Rev. 273. 

® Haddon v. Fladgate, supra; Oglesby v. Hall, 30 Ga. 386 (1860). See Mac- 
QueEEN, HusBAND AND WIFE, 4 ed., 386. Slanning v. Style, 3 P. Wms. 334 (1734), 
seems to involve a gift of the wife’s labor, as well as of chattels for pin money. 
Ashworth v. Outram, 5 Ch. D. 923, 938 (1876), was decided after the Act of 1870, 
33 & 34 ViCT., c. 93, § 1, but the result was based on the ability of a married 
woman to become with her husband’s consent a free trader in equity. No case 
has been found under the old law dealing with the capacity of the spouses to make 
a binding agreement with respect to the wife’s labor for the husband. 

7 Slanning v. Style, supra; Milnes v. Busk, 2 Ves. 488 (1794); Lady Arundel 
v. Phipps, 10 Ves. 139 (1804). See Lynn v. Ashton, 1 Russ. & M. 188, 190 
(1830). See also MacQuEENn, op. cit., 344. 

8 See D. C. Rev. Srat., § 727 (cf. Seitz v. Mitchell, 94 U. S. 580 (1876) ) ; 
1914 Ga. Ann. Cope, § 2993; 1915 Mic. Comp. Laws, § 11485; 1905 N. C. 
REvIsAL, § 2093; 1920 Onto Gen. Cope, § 8001 (cf. 1883 1 Onto Rev. Srar., 
§ 3109); 1847 Me. Acts, c. 27 (but see now 1916 ME. Rev. Srar., c. 66, § 3). 
Cf. 1917 Miss. ANN. Cope, $§ 2051, 2055; 1913 N. D. Comp. Laws, § 4410; 
1919 S. D. Rev. Cope, §§ 170, 178; 1917 Vr. Gen. Laws, §§ 3524, 3527 (cf. 1880 
Vr. Acts, No. 105; 1884 Vr. Acts, No. 140; Holmes v. Reynolds, 55 Vt. 39 
(1883); Lane v. Bishop & Co., 65 Vt. 575, 27 Atl. 499 (1893)). 
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right to her earnings.® This astonishing result, which in effect 
created an unfair discrimination against the working classes, was 
due to a variety of causes. It must be attributed in part to the 
distrust with which changes in family law are commonly viewed. 
Furthermore, the interpretations of these acts frequently fell 
into the hands of judges who as young lawyers had been edu- 
cated in the legal supremacy of the husband. 

Under such a statute is it possible for the husband to give 
his wife a right to acquire property by her own labor so that her 
earning capacity may be her own as much as any other form of 
property? Furthermore, are ‘there any discriminations to be 
made between the characters of services she may render; that 
is, between her performance of household duties for her husband, 
her performance of other forms of labor for him, such es assisting 
him in his business, or her performance of services for third 
persons? 

Let us examine the course of decision in a typical jurisdiction 
— Georgia. Under a statute similar to that we are considering, 
and construed, as already indicated, not in and of itself to give 
the wife a right to her earnings,*® Georgia has, as against the 
husband’s creditors, refused to sanction an agreement that the 
husband pay the wife for the performance of duties of the ordi- 
nary domestic nature in his home.’* Again, if the wife is in- 
jured by the negligent act of a third party while she is working 
gratuitously in her husband’s business, he may recover damages 
from the third party for the loss of her services.” The Georgia 
decisions, however, recognize the wife’s right to her earnings 
from a third party if the husband consents to her having them.”* 





® Seitz v. Mitchell, 94 U. S. 580 (1876); Roberts v. Haines, 112 Ga. 842, 
38 S. E. 109 (1900); Cotter v. Gazaway, 141 Ga. 534, 81 S. E. 879 (1914); 
Merrill v. Smith, 37 Me. 394 (1854). See the law of Indiana before the Act of 
1879. Baxter v. Prickett’s Adm’r, 27 Ind. 490 (1867); Knippenberg v. Morris, 
80 Ind. 540 (1881). Cf. Oklahoma, infra, p. 428, and Wisconsin, infra, notes 
342-357. The concluding installment of the article, containing notes 182 et seq., 
will be published in the March issue of the Review. 

10 See note 9, supra. 

11 Lee v. Savannah Guano Co., 99 Ga. 572, 27 S. E. 159 (1896). 

12 Georgia R. R. & Banking Co. v. Tice, 124 Ga. 4590, 52 S. E. 916 (1904). 

13 Meriwether v. Smith, 44 Ga. 541 (1871); Atlanta St. Ry. Co. v. Jacobs, 
88 Ga. 647, 15 S. E. 825 (1891); Metropolitan St. R. R. Co. v. Johnson, go 
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And it is said that he may give her this right in such a way that 
she may make a valid contract for compensation in return for 
services in his business.’* 

What is the nature of the capacity of the husband to make this 
gift to his wife? It seems to be exactly the same as the so-called 
emancipation of an infant by its parent, more accurately de- 
scribed as the relinquishment of the parent’s right to the child’s 
services. This gift is irrevocable if acted on by the child.** In 
the case of spouses, while no decision has been found which justi- 
fies the husband in retracting a relinquishment once made, it is 
believed that the law here is the same as in the analogous case 
of parent and child. 

While, however, it is clear enough that a parent may make a 
gift or conveyance to his child, and to a certain extent contract 
with him, the same is by no means true under the married 
women’s legislation. In Georgia, indeed, there is probably no 
statutory provision which embarrasses the husband’s generosity 
in this regard.’ Yet where statutes expressly or by construction 
forbid contracts or gifts between spouses, the wife’s position 
may not be so fortunate. The proper solution of this question 
cannot be made until the nature of this transaction between 
parent and child be analyzed. The child may obtain his earn- 
ings by the express consent of his father, through the father’s 
conduct, as by failure to support, or through the child’s mar- 





Ga. 500, 508, 16 S. E. 49, 52 (1892); Burt v. King, 142 Ga. 182, 82 S. E. 542 
(1914). 

14 “Tt must be borne in mind that we are not now dealing with the question 
of the husband’s appropriation of money made by his wife as earnings from 
work or labor performed in spheres entirely outside of her household duties and 
obligations. Such earnings are oftentimes exclusively her own; certainly so, 
when her husband expressly consents to her engaging in the occupation or busi- 
ness from which they are realized.” Lee v. Savannah Guano Co., 99 Ga. 572, 
575, 27 S. E. 159, 160 (1896). 

Cf. L. R. A. 1917 E, 294, where, among others, cases on abandonment are 
considered. 

15 Morse v. Welton, 6 Day (Conn.) 547 (1827); Abbott v. Converse, 4 Allen 
(Mass.) 530 (1862); Campbell v. Campbell, 11 N. J. Eq. 268 (1856); Torrens v. 
Campbell, 74 Pa. St. 470 (1873). 

16 914 Ga. ANN. Cope, §§ 3007, 3009, 3010; Marchant v. Young, 147 Ga. 
37, 92 S. E. 863 (1917). See Booker v. Worrill, 55 Ga. 332 (1875); Comer & 
Co. v. Allen, 72 Ga. 1 (1883); Webb v. Harris, 124 Ga. 723, 731, 53 S. E. 247, 
250 (1905); Frank v, McEachin, 148 Ga. 858, 98 S. E. 497 (1918). 
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riage..”. The popular name for the express gift is that the child 
is “given his time.” The legal term covering all cases whereby 
the infant secures his right to his earnings is “ emancipation.” ** 
No attempt seems to have been made to classify this transaction, 
to compare it with other legal transactions. And yet this is of 
vital importance when, as in the case of spouses, an attempt is 
made to inquire whether it falls within the prohibition of a 
statute. We are principally concerned with express “ emancipa- 
tion.” It cannot be considered as a gift of tangible personal 
property, for there is nothing tangible. It cannot be considered 
the release of a chose in action, for no case has been found allow- 
ing the parent to sue the children for failure to work for him, or 
granting an injunction to compel him to work. Nor will law 
or equity force a child to perform a contract for his services 
made for him by his parent.’® Even if the father had a claim 
against the son for services, the oral gift of this right by the 
obligee to the obligor, being for no consideration and not in 
writing under seal, bears no resemblance to a release. By the 
same token, in no manner may the father be said to contract 
with the son never to claim his services. In addition to there 
being no consideration for the father’s promise, there is no re- 
quirement of assent by the child other than action on the father’s 
statement, which may or may not be communicated to the father. 
Mr. Ewart’s careful analysis of “ waiver” *° properly makes no 
mention of it. It is in effect a promise to give up a right which 
is binding if acted upon. And it bears a close analogy to a 
limited number of transactions called “ promissory estoppel,” 
such as promises not to plead the statute of limitations acted on 
by the creditor,” licenses irrevocable after the licensee has 
changed his position,” and the doctrine of equity which specifi- 
cally enforces a promise to convey land where, relying on the 
promise, the one to whom it was made entered on the land and 
made improvements.”* ' 





17 See 1 WiLListon, Contracts, § 225; Peck, LAw or Persons, § 132; Hocu- 
HEIMER, CusTopy or INFANTS, 3 ed., § 109. 18 See citations in preceding note. 

19 Cain v. Garner, 169 Ky. 633, 185 S. W. 122 (1916). 

20 Ewart, WAIVER DistrisuTep. And see 2 WILLISTON, CoNnTRACTS, §$§ 678, 679. 

21 Cases collected in 1 WixListon, Contracts, § 139. 

22 Rerick v. Kern, 14 S. & R. (Pa.) 267 (1826). 

23 See Roscoe Pound, “ Consideration in Equity,” 13 Int. L. Rev. 667, 672. 
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The doctrine of promissory estoppel is found expressly men- 
tioned in none of the statutes relating to the modern powers of 
married women. Whether in a given jurisdiction the courts, 
in construing the local legislation, will allow the husband to bind 
himself in this way, must depend upon the view at that time 
taken in that community with regard to the status of the married 
woman. Is the old unity of the spouses partly or wholly done 
away with? How is this new creature to be classified? With 
infants? With insane persons? Or with adult normal persons? 
This question is constantly arising under our inadequate legisla- 
tion with regard to the family. Suppose that a married woman is 
allowed to contract only if she is first examined privately by an 
official with regard to her freedom from marital influence, and 
that she make a promise without such formality and receive and 
waste the consideration. Must she tender an equivalent to her 
promisee in order to protect herself from deceit? Or after ex- 
ercising her statutory privilege, must she make good what she 
has spent? These questions may well be answered differently 
depending upon how nearly the particular community feels that 
her status has approached that of the normal legal person. It 
is not unnatural, therefore, to find a wide divergence of author- 
ity upon that aspect of the general question which we are now 
considering. 

Let us now turn to other statutes similar to the Georgia type. 
In Michigan, prior to the Act of 1911,’* which expressly gave 
the wife her earnings, the interpretations are similar to those of 
Georgia. Thus an agreement between the spouses that the hus- 
band pay the wife for the performance of household duties is 
void as against his creditors.2°° The wife cannot recover com- 
pensation for working for a third party.** But, if the husband 
consents, she may be “emancipated” with respect to work in 





24 See 1911 Micu. Acts, 330; 1915 Micu. Comp. Laws, § 11478. See infra, 
P. 435. 

25 Michigan Trust Co. v. Chapin, 106 Mich. 384, 64 N. W. 334 (1895). See 
Lyzen v, Lyzen, 221 Mich. 302, 191 N. W. 6 (1922); McCauley wv. Detroit 
United Ry., 167 Mich. 297, 133 N. W. 11 (1911). See also Ridky v. Ridky, 198 
N. W. 229, 332 (Mich., 1924). 

26 Barnes v. Moore’s Estate, 86 Mich. 585, 49 N. W. 585 (1891); Im re 
Mayer’s Estate, 210 Mich. 188, 177 N. W. 488 (1920). 
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his business,”’ or for third persons.** In Michigan the spouses 
may contract with each other,” and convey to each other.*° 

The Mississippi statute, though it does not mention earnings 
except to say that the spouses may not contract with each other 
with reference thereto, purports in the most generous language 
to free the married woman from her common-law disabilities.” 
Yet thereunder it has been held that the husband is entitled to 
her earnings.** A clause in the Mississippi Code of 1871 * 
permitted the wife to engage in business and rendered her liable 
on contracts made therein. But the writer has been unable to 
trace this provision in later Mississippi codes.** 

In Maine, from 1847 to 1857,°° the wife could become owner 
of real and personal property. The Act of 1847 did not mention 
earnings. The court held that her husband was still entitled to 
her services.*® 

In North Carolina, prior to recent legislation,®*’ statutes gave 





27 Pearll v. Pearll Advertising Co., 162 Mich. 439, 127 N. W. 264 (1910). 

28 Mason v, Dunbar, 43 Mich. 407, 5 N. W. 432 (1880); Benson v. Morgan, 
50 Mich. 77, 14 N. W. 705 (1883); Boyle v. Saginaw, 124 Mich. 348, 82 N. W. 
1057 (1900). The decisions in Indiana under the legislation prior to 1879 are 
the same. Farman v. Chamberlain, 74 Ind. 82 (1881); Powers v. Fletcher, 84 
Ind. 154 (1882). See Wilson v. Wilson, 113 Ind. 415, 15 N. E. 513 (1887). 

29 Randall v. Randall, 37 Mich. 563 (1877). 

30 Burdeno v. Amperse, 14 Mich. 91 (1866). 

31 See 1857 Miss. Rev. Cope, 335, 336; 1880 Miss. Rev. Cope, §§ 1167-1160, 
1176-1177; 1917 Miss. ANN. Cope, §§ 2051-2055; Muss. Consr., § 94. 

82 Henderson v. Warmack, 27 Miss. 830 (1854); Apple & Co. v. Ganong, 47 
Miss. 189 (1872); Brahan v. Meridian Light & Ry. Co., 121 Miss. 269, 83 So. 
467 (1919) (husband can recover for loss of consortium which includes domestic 
services against one who negligently injures the wife). No recent case has been 
found, however, allowing recovery by the husband for loss of the wife’s services 
where she was working for a third person. Austin v. Austin, 100 So. 591 (Miss., 
1924), is indefensible in not allowing the wife to sue the husband for negligence. 
See 38 Harv. L. Rev. 383. 

88 § 1780. See Netterville v. Barber, 52 Miss. 168 (1876). See 1873 Muss. 
Acts, c. 73; 1876 Miss. Acts, c. 152. 

84 The language of § 1167 of the Mississippi Code of 1880, with the exception 
of no reference to services or earnings, is broader than that of § 1778 of the 
Code of 1871. Probably the Mississippi courts, by adopting a construction 
similar to that of the Pennsylvania courts (Nuding v. Urich, 169 Pa. St. 289, 32 
Atl. 409 (1895) ), would decide that, properly interpreted, the later code covered 
services. Cf. Vermont, supra, note 8; Ohio, supra, note 8. 

35 See 1847 Me. Acts, c. 27; 1857 Mer. Acts, c. 59. The latter statute 
allowed her to receive the wages of her personal labor, not performed in her 
own family. °° Merrill v. Smith, 37 Me. 394 (1854). 37 See infra, p. 439. 
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her all property owned before her marriage or acquired there- 
after.** And the usual rule prevailed that her husband retained 
complete right to her services.*® It was frequently held, however, 
that he could emancipate her.*° Contracts generally between 
husband and wife were valid provided certain formalities were 
complied with.“ 

To sum up: In Georgia, Indiana, Michigan, and North Caro- 
lina — states in which the question of the doctrine of relinquish- 
ment has arisen — we find the doctrine recognized. In all these 
states there is statutory recognition of the validity of transactions 
in general between the spouses. 

In Oklahoma, so far as property rights are concerned, the 
married woman is put on the same basis as her husband. The 
statutes read: 


“Woman shall retain the same legal existence and legal personality 
after marriage as before marriage, and shall receive the same protection 
of all her rights as a woman which her husband does as a man; and 
for any injury sustained to her reputation, person, property, character 
or any natural right, she shall have the same right to appeal in her 
own name alone to the courts of law or equity for redress and protec- 
tion that her husband has to appeal in his own name alone.” *? 


Under this statute a woman may recover, not only for impair- 
ment of her capacity to work for others, but for injuries which 
result in her loss of compensation from her husband for work in 
the home.“ 





88 See 1905 N. C. REVISAL, § 2093. 

39 Syme v. Riddle, 88 N. C. 463 (1883); Kimberly v. Howland, 143 N. C. 
308, 55 S. E. 778 (1906); May v. Western Union Tel. Co., 157 N. C. 416, 72 
S. E. 1059 (1911). 

40 Hairston v. Glenn, 120 N. C. 341, 27 S. E. 32 (1897); Cunningham v. 
Cunningham, 121 N. C. 413, 28 S. E. 525 (1897); Price v. Charlotte Electric Ry. 
Co., 160 N. C. 450, 76 S. E. 502 (1912); Patterson v. Franklin, 168 N. C. 75, 
84 S. E. 18 (1914) ; McCurry v. Purgason, 170 N. C. 463, 87 S. E. 244 (1915). 

41 See 1871-1872 N. C. Acts, c. 193, §§ 27, 28. The wife, with the consent 
of the husband, could become a free trader. See 1871-1872 N. C. Acts, c. 193, 
§§ 18, 109. 

42 See 1910 OxtA. Rev. Srat., § 3363. This statute to some extent re- 
sembles the Women’s Rights Law of Wisconsin. See infra, note 345. 

43 Muskogee Electric Co. v. Green, 217 Pac. 155 (Okla., 1923). Cf. 1913 
N. Dax. Comp. Laws, §§ 4410, 4411, 4414; 1915 N. Dak. Laws, c. 171; 1919 
S. Dax. Rev. Cope, §§ 170, 171, 175, 178; Moberg v. Scott, 38 S. Dak. 422, 161 
N. W. 098 (1917). 
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COMMUNITY PROPERTY 


Here as well as anywhere may be briefly stated the relation 
of the earnings and services of the wife to community property — 
a system of marital ownership prevailing in Arizona, California, 
Idaho, Louisiana, Nevada, New Mexico, Texas, and Washing- 
ton.** Judge Ballinger states the principle of the community 
system thus: 


“that whatever is acquired by the joint efforts of the husband and 
wife, shall be their common property; the theory of the law being, that 
the marriage in respect to property acquired during its existence, is 
a community of which each spouse is a member, equally contributing 
by his or her industry to its prosperity, and possessing an equal right 
to succeed to the property, after its dissolution, in case one survive the 
other. To this community all acquisitions by either spouse, whether 
made jointly or separately, belong, and no form of transfer or mere 
intent of the parties can overcome this positive rule of law. All prop- 
erty is common, except that owned previous to marriage or subse- 
quently acquired in a particular way.” *° 


By way of illustration let us consider the Texas provisions. 
By the Act of March 13, 1848, Section 3, 


“ All property acquired by either husband or wife, during the mar- 
riage, except that which is acquired in the manner specified in the 
second section of this act, shall be deemed the common property of 
the husband and wife, and during the coverture may be disposed of by 
the husband only.” *° 


The second section defined as separate property all property 
of either spouse owned before marriage and that acquired after- 
wards by gift, devise, or descent, as also the increase of all lands 
or slaves thus acquired. It is obvious that the earnings of the 





44 See Lonc, DomeEstic RELATIONS, § 126. 

45 See BALLINGER, Community Ricuts, §11. Cf. a recent discussion of the 
subject of community rights by Professor Kirkwood. M. R. Kirkwood, “ Equality 
of Property Interests between Husband and Wife,” 8 Munn. L. Rev. 5709, 583. 
The relation of wife’s earnings to community property has been fully treated by 
Mr. Evans and Mr. McMurray. See Alvin R. Evans, “ Primary Sources of 
Acquisition of Community Property,” 10 Cav. L. Rev. 271-289; Orrin K. 
McMurray, “ Community Property,” 5 Cat. Jur. 303-309. 

46 See 1848 Tex. Acts, c. 79. 
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wife come within the definition of community property and pass 
under the husband’s control.‘7 Thus the husband alone can sue 
for injury to the wife.“* He may sue her employer for compen- 
sation for her services.* 

It has been said that by abandonment or gift the husband 
might donate her future earnings to his wife.*° And in 1911 
the legislature authorized the wife to become a sole trader with 
the husband’s consent after complying with formalities.* In 
1915 it also provided that all money received as compensation 
for personal injuries sustained by the wife, except for medical 
and legal expenses,” should be hers. In 1913 it enacted that 
the rents from her real estate, the interest on her bonds and 
notes, and dividends from her stock, should be under the control, 
management, and disposition of the wife alone. It has been 
held, however, that this provision does not alter the character 
of her earnings as community property, but merely transfers the 
control and disposition thereof from one spouse to the other.” 

In Arizona under legislation similar to that of Texas prior 
to 1911 earnings are community property.” In California, in 
addition to the usual provisions as to community property,” the 
spouses may contract with each other,’ the wife’s earnings are 





47 Cline v. Hackbarth, 27 Tex. Civ. App. 391, 65 S. W. 1086 (1901); Barr 
v. Simpson, 54 Tex. Civ. App. 105, 117 S. W. 1041 (1909); Johnson v. Burford, 
39 Tex. 242 (1873); Pearce v. Jackson, 61 Tex. 642 (1884). 

48 Campbell v. Harris, 4 Tex. Civ. App. 636, 23 S. W. 35 (1893); Rice v. 
The Mexican Nat. R. R. Co., 8 Tex. Civ. App. 130, 27 S. W. 921 (1894); Ezell 
v. Dodson, 60 Tex. 331 (1883); T. C. Ry. Co. v. Burnett, 61 Tex. 638 (1884). 

49 Michael v. Rabe, 109 S. W. 939 (Tex. Civ. App., 1908); Gentry v. 
McCarty, 141 S. W. 152 (Tex. Civ. App., 1911). 

5° Johnson v. Burford, 39 Tex. 242, 249 (1873). See SPEER, Martrat RicHTs 
in TExAs, § 353. But compare Henry v. Land, 168 S. W. 994 (Tex. Civ. App., 
1914); Alvin E. Evans, supra, 10 Cav. L. Rev. at 275. 

51 See 1911 TEx. Acts, c. 52. 

52 See 1915 Tex. Acts, c. 54, $1. 

58 See 1913 Tex. Acts, c. 32, § 462. The wife’s earnings are not subject to 
the husband’s debts. See ibid.; 1917 Tex. Acts, c. 72; 1921 Tex. Acts, c. 
130, § 1. 

54 Scott v. Scott, 170 S. W. 273 (Tex. Civ. App., 1914). See SpEeEr, op. cit., 
§ 313. 

55 Garver v. Thoman, 15 Ariz. 38, 135 Pac. 724 (1913); 1913 Ariz. REV. 
Srar., §§ 3848-3850. 

56 See 1920 Car. Civ. Cone, §§ 162-164, 172. 

57 See ibid., §158. See Moore v. Crandall, 205 Fed. 689 (oth Circ., 1913). 
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not subject to the husband’s debts, and are hers when she is 
living apart from her husband. It has been decided that 
her earnings in other states where the community system prevails 
belong to the community. And her husband may sue a third 
person who by his carelessness impairs her earning capacity.” 
Little restriction seems to be placed on the husband’s power to. 
relinquish her services so as to make them her separate property. 
This is as true with respect to her services for him in his busi- 
ness °” as with respect to her services for others,** and may be due 
to the freedom with which the spouses are at liberty to contract 
with each other.” 


The laws of Idaho prior to 1915 are similar to those of Cali- 
fornia with the exception of the provision enabling the spouses 
to contract with each other.°° Thereunder the husband can sue 
for negligent injury to the wife causing impairment of her ability 
to work,®* on the theory that her earnings are community prop- 
erty. In 1915 the wife’s earnings were made her separate 
property.’ In Louisiana until recently by the general rule the 
wife’s earnings were community property.** Since 1912, however, 
the earnings of the wife living apart from her husband, her earn- 





58 See 1920 Car. Civ. Cope, § 168; Street v. Bertolone, 226 Pac. 913 (Cal., 
1924). See also 13 Car. L. REv. 46. 

59 See 1920 CaL. Civ. Cong, § 169. See Union Oil Co. v. Stewart, 158 Cal. 
149, 110 Pac. 313 (1910). 

6° Moseley v. Heney, 66 Cal. 478, 6 Pac. 134 (1885); Smith v. Furnish, 70 
Cal. 424, 12 Pac. 392 (1886); Fennell v. Drinkhouse, 131 Cal. 447, 63 Pac. 734 
(1901). 

61 Martin v. Southern Pacific Co., 130 Cal. 285, 62 Pac. 515 (1900); Meek 
v. Pacific Electric Ry. Co., 175 Cal. 53, 164 Pac. 1117 (1917). Cf. 1921 Car. 
Acts, c. 110. See also Orrin K. McMurray, “ Community Property,” 5 Cal. 
Jur. 307-309. 62 In re Starr, 232 Fed. 416 (N. D. Cal., 1916). 

63 Yon Glahn v. Brennan, 81 Cal. 261, 22 Pac. 596 (1889); Wren v. Wren, 
too Cal. 276, 34 Pac. 775 (1893); Kaltschmidt v. Weber, 145 Cal. 596, 79 Pac. 
272 (1904); Perkins v. Sunset Tel. & Tel. Co., 155 Cal. 712, 103 Pac. 190 (1909) ; 
Larson v. Larson, 15 Cal. App. 531, 115 Pac. 340 (1911). 

64 See 1920 Cav. Civ. Cope, § 158. See also Alvin R. Evans, supra, 10 Cat. 
L. REv. 271, 274-275. 65 See Ipa. Rev. Cope, §§ 2676, 2679, 2680, 2683. 

66 Giffen v. Lewiston, 6 Ida. 231, 55 Pac. 545 (1898). And see Holton v. 
Sand Point Lumber Co., 7 Ida. 573, 64 Pac. 889 (1901); Ahlstrom v. Tage, 31 
Ida. 459, 461, 174 Pac. 605 (1918). 

67 1915 Ipa. Acts, c. 75. Cf. Labonte v. Davidson, 31 Ida. 644, 175 Pac. 588 
(1918). 

68 Ford v. Brooks, 35 La. Ann. 157 (1883); Knight v. Kaufman, 105 La. 35, 
29 So. 711 (1901); Succession of Manning, 107 La. 456, 31 So. 862 (1902). 
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ings when carrying on business, trade, occupation, or industry 
separately from her husband, and actions for damages resulting 
from offenses and quasi-offenses, are her separate property.” 
In Nevada prior to 1917 and in New Mexico, legislation follows 
that of California and is likely to be similarly interpreted.”’ In 
1917 in Nevada it was enacted that 


“the wife shall have the entire management and control of the earn- 
ings and accumulations of herself and her minor children living with 
her, with the like absolute power of disposition thereof, when said 
earnings and accumulations are used for the care and maintenance of 
the family.” ™ 


In Washington statutory provisions, which are not clearly 
drawn, are construed to make the wife’s earnings community 
property even where the spouses are living together.” The hus- 
band is the proper party to recover for the loss of the wife’s 
services.” He, however, may by clear words “ emancipate her.” 
A provision ® authorizing the wife to contract as if unmarried 
does not permit a partnership between the spouses “ but does 
not incapacitate them from conveying to each other.” 





69 See 1912 La. Acts, 310. Cf. 1902 La. Acts, 95; Martin v. Derenbecker, 
116 La. 495, 40 So. 849 (1906); Shield v. Johnson Co., 132 La. 773, 61 So. 787 
(1913) ; Crutchfield v. Moch, 100 So. gor (La., 1924). 

70 See 1912 Nev. Rev. Laws, §§ 2155-2173, 2190-2194. By § 2196 the wife’s 
earnings may become her separate property with her husband’s consent. Van- 
sickle v. Wells, Fargo & Co., 105 Fed. 16 (D. Nev., 1900). See 1915 N. Mex. 
Stat. §§ 2750, 2757, 2750, 2760, 2764; Albright v. Albright, 21 N. Mex. 606, 614, 
157 Pac. 662, 664 (1916); Beals v. Ares, 25 N. Mex. 459, 501, 185 Pac. 780, 
793 (1919). 71 1917 Nev. ACTS, c. 77. 

72 See 1922 WasH. GEN. Start., §§ 6895, 6896; Abbott v. Wetherby, 6 Wash. 
507, 512, 33 Pac. 1070, 1072 (1893). Cf. Brookman v. State Ins. Co., 18 Wash. 
308, 51 Pac. 395 (1897), criticized in Main v. Scholl, 20 Wash. 201, 206, 54 
Pac. 1125, 1126 (1898). 

73 Hawkins v. Front Street Cable Ry. Co., 3 Wash. 592, 28 Pac. 1021 (1892); 
Zolawenski v. Aberdeen, 72 Wash. 95, 129 Pac. 1090 (1913); s. Cc. 75 Wash. . 
700, 135 Pac. 470 (1913). 

74 See Sherlock v. Denny, 28 Wash. 170, 68 Pac. 452 (1902). 

7 Yake v. Pugh, 13 Wash. 78, 42 Pac. 528 (1895); Dobbins v. Dexter 
Horton & Co., 62 Wash. 423, 113 Pac. 1088 (1911); Gage v. Gage, 78 Wash. 262, 
138 Pac. 886 (1914); Foy v. Pacific Co., 105 Wash. 525, 178 Pac. 452 (1919). 
Compare Alvin R. Evans, supra, to Cav. L. REv. 271, 274-276. 

76 1922 WasH. GEN. SrAT., § 6902. 

77 Board of Trade v. Hayden, 4 Wash. 263, 30 Pac. 87, 32 Pac. 224 (1892). 
See Elliott v. Hawley, 34 Wash. 585, 76 Pac. 93 (1004). 

78 Shorett v. Signor, 58 Wash. 89, 107 Pac. 1033 (1910). 
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II 


The most common and desirable form of statute gives to the 
wife in very liberal fashion her services or earnings as if un- 
married. Yet here the courts have taken the narrow view 
that she may have them only when engaged in an employment 
by third persons; and that her husband is still entitled to her 
labor in the home and perhaps in his business. 

In Iowa where the matter has frequently arisen,” such, prior 
to 1915, was Clearly the law. On the subject of emancipation 
there is more obscurity. By the code the wife can contract as 
if sole; the spouses can convey to each other; each can appoint 
the other his or her attorney.*° It has, however, been decided 
that this broad power to contract does not authorize contracts 
between husband and wife.*’ The majority of decisions which 
raise the question of the husband’s relinquishing to the wife her 
right to her services are the cases where she has cooked and 
cared for boarders in the home. In the absence of special cir- 
cumstances, the Iowa court uniformly attributes the wife’s 


services with regard to boarders to the husband, and permits 
him to sue them and keep the proceeds of the suit.*® But if the 
husband consents to the wife’s dealing with the boarder on her 





79 If the wife is employed by others her earnings are her own. Fleming v. 
Shenandoah, 67 Ia. 505, 25 N. W. 752 (1885); Bailey v. Centerville, 108 Ia. 20, 
78 N. W. 831 (1899); Booth v. Backus, 182 Ia. 1319, 166 N. W. 695 (1918). 

She is, however, not entitled to compensation for services in her husband’s 
home performed for him. Grant v. Green, 41 Ia. 88 (1875); Hamill & Co. v. 
Henry, 69 Ia. 752, 28 N. W. 32 (1886). 

If the wife is incapacitated by negligence of a third person, she can recover 
for impaired power to engage in an employment separately from her husband. 
Niemeyer v. C. B. & Q. Ry. Co., 143 Ia. 127, 121 N. W. 522 (1909); Withey v. 
The Fowler Co., 164 Ia. 377, 145 N. W. 923 (10914). 

She cannot sue for services performed in the home for her family. Frohs 
v. Dubuque, 109 Ia. 219, 80 N. W. 341 (1899); Tuttle v. C. R. 1. & P. RK. R. 
Co., 42 Ia. 518 (1876); Dickens v. Des Moines, 74 Ia. 216, 37 N. W. 165 (1887); 
Hall v. Manson, go Ia. 585, 58 N. W. 881 (1894). For this harm the husband 
can recover. Mewhirter v. Hatten, 42 Ia. 288 (1875). 

80 See 1919 Ia. Comp. Cone, §§ 6604, 6605, 6617. 

81 Heacock v. Heacock, 108 Ia. 540, 79 N. W. 353 (1899). 

82 Miller v. Dickinson County, 68 Ia. 102, 26 N. W. 31 (1885); Gilbert, 
Hedge & Co. v. Glenny, 75 Ia. 513, 39 N. W. 818 (1888) ; McClintic v. McClintic, 
111 Ia. 615, 82 N. W. 1017 (1900). 
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separate account, the right to sue for compensation is hers. On 
the other hand both before and after the code a contract between 
husband and wife that she be paid for domestic duties for him 
has been held to be without consideration.** The legislature in 
1915 took a step in the right direction in enacting that in a suit 
for personal injury a woman may recover the value of her services 
as wife or mother.*® 

In the District of Columbia, prior to 1896, the husband had 
full control of the wife’s earnings.*® By legislation in that year 
and by the Code of 1901,°* the married woman was secured in 
all property which she might acquire by “ her own skill, labor, or 
personal exertions; ” and was given power “to engage in any 
business.” Not much is to be gained from an examination of the 
decisions. A wife may sue for injury to her business,*® or to 
herself whereby her capacity to transact business is impaired.” 
She can contract with her husband; ” but cannot become his 
partner; ** nor can she sue him for assault and battery * despite 
the very broad language of the statute. 

In Kentucky by the Act of 1873 * the wages of married women 





88 Carse v. Reticker, 95 Ia. 25, 63 N. W. 461 (1895); Lindsey v. Lindsey, 
116 Ia. 480, 89 N. W. 1096 (1902) ; Ehlers v. Blumer, 129 Ia. 168, 105 N. W. 406 
(1905). 

84 Grant v. Green, 41 Ia. 88 (1875); Hamill & Co. v. Henry, 69 Ia. 752, 28 
N. W. 32 (1886) ; Bohanan v. Maxwell, 190 Ia. 1308, 181 N. W. 683 (1921). 

85 See 1915 IA. Cope Supp. Supp., §3477a; 1919 Ia. Comp. Cope, § 7103; 
Gardner v. Beck, 195 Ia. 62, 189 N. W. 962 (1923); Glanville v. C. R. I. & P. 
Ry. Co., 196 Ia. 456, 193 N. W. 548 (1923). 

86 Snashall v. Metropolitan R. R. Co., 19 D. C. 399, 411 (1890); Howard 
v. C. & O. Ry. Co., 11 App. D. C. 300, 337 (1897); Frank v. Hirsch, 3 App. 
D. C. 491 (1894); Railroad Co. v. Hickey, 12 App. D. C. 269 (1898). 

87 See 2 Strat. aT L. 193. 88 See 1901 D. C. Cong, §§ 1151, 1155. 

89 Wills v. Jones, 13 App. D. C. 482 (1898). 

9° Traction Co. v. Rockwell, 17 App. D. C. 369 (1901). 

%1 Bronson v. Brady, 28 App. D. C. 250 (1906). Cf. 1901 D. C. Cong, § 1152. 

92 Norwood v. Francis, 25 App. D. C. 462 (1905). 

93 Thompson v. Thompson, 218 U. S. 611 (1910). It is submitted that the 
dissenting opinion of Mr. Justice Harlan states the law more accurately than 
the opinion of the majority. See Austin v. Austin, supra, note 32. 

94 See 1873 Ky. Acrs, Act of April 11, § 1; Ky. Gen. Srats., § 720; Wallace 
v. Mason, 100 Ky. 560, 38 S. W. 887 (1897). Cf. Musgrave v. Parrish, 10 Ky. 
L. Rep. 998, 11 S. W. 464 (1889); Field v. Field’s Adm’r, 10 Ky. Opin. 450 
(1880). See 1866 Ky. Acts, Act of Feb. 14, §1; Hart v. Grigsby, 14 Bush 
(Ky.) 542 (1879). On the wife as sole trader by permission of the chancellor 
prior to 1873, see Uhrig v. Horstman & Sons, 8 Bush (Ky.) 172 (1871). 
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for services performed by them are free from the debts and 
control of husbands. The present code gives wives wide powers 
although earnings are not specifically mentioned.” It can hardly 
be argued that the present code is restrictive. In spite, however, 
of the combined effect of the statute and the code, the husband 
may still sue for loss of his wife’s services in the home. The 
wife, moreover, cannot contract with her spouse for compensation 
for her domestic labors, though she can make a valid agreement 
with him in regard to services in his business.°’ Whether this 
latter right is an original right derived directly from the Act 
of 1873, or one acquired through the medium of the husband’s 
relinquishment of her services, does not appear; but it should be 
noticed that under an earlier statute relinquishment seems to be 
recognized,** and husband and wife have as to other matters 
broad powers of contracting with each other.” 

In Michigan in 1911 a married woman was made by the 
legislature 


“ absolutely entitled to have, hold, own, retain and enjoy any and all 
earnings acquired by any such married woman as the result of her 
personal efforts; and to sell or otherwise dispose of any and all such 
earnings, and to make contracts in relation thereto to the same extent 
that any such married woman could have or do if unmarried.” 2° 


While it has been held under this act that a wife may recover for 
impairment of her capacity to earn outside her family,’” her 
husband by the usual narrow construction of married women’s 
statutes can sue for loss of her services in the home.” This 





%5 See 1922 Carroty Ky. Srar., §§ 2127, 2128. 

96 L. & N. R. R. Co. v. Kinman, 182 Ky. 597, 206 S. W. 880 (1918). Cf. 
Lane v. Dunning, 186 Ky. 797, 218 S. W. 269 (1920); Cravens v. L. & N. R. R. 
Co., 188 Ky. 579, 222 S. W. 930 (1920). 

97 Foxworthy v. Adams, 136 Ky. 403, 408, 124 S. W. 381, 383 (1910); 
Falkenburg v. Johnson, 44 S. W. 80, 81-82 (Ky., 1898). 

98 Pribble v. Hall, 13 Bush (Ky.) 61 (1877). 

99 Niles v. Niles, 143 Ky. 94, 136 S. W. 127 (1911). 

100 y911 Micu. Acts, No. 196. 

101 Green v. Muskegon Traction & Lighting Co., 171 Mich. 18, 136 N. W. 
I1I2 (1912). 

102 Gregory v. Oakland Motor Car Co., 181 Mich. ror, 147 N. W. 614 
(1914); Blair v. Seitner Dry Goods Co., 184 Mich. 304, 151 N. W. 724 (1915); 
Burns v. Van Buren, 218 Mich. 44, 187 N. W. 278 (1922). 
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restriction on her is broadly applied to prevent her recovery for 
services of a domestic character rendered to inmates of her home 
other than her family.*** 

The legislation in Minnesota, similar to that of Michigan since 
1915, is also narrowly interpreted.*°* The husband can still re- 
cover for loss of services in the home.*®*° The wife’s recovery is 
for those services only which she is rendering or may render for 
others.'°° Husband and wife may freely contract with each other 
except as to real estate.*°’ And the doctrine of emancipation is 
recognized with regard to the wife’s services rendered to 
boarders.*°* 

The law of New Hampshire is the same.’ No case has been 
found dealing with emancipation. 

In 1842 the legislature of Maryland provided that: 


“ Any married woman who by her skill, industry or personal labour, 
shall hereafter earn any money or other property, real, personal or 
mixed to the value of one thousand dollars or less, shall and may hold 
the same and the fruits, increase and profits thereof, to her sole and 
separate use.” 11° 


The restriction as to amount was later removed.’** It would be 
hard to find clearer language bestowing a wife’s earning power 
upon her. Yet the court in Neale v. Hermanns *” and in Poffen- 
berger v. Poffenberger'** decided that she could not recover com- 





103 Sorensen v. Sorensen, 211 Mich. 429, 179 N. W. 256 (1920); In re Moon’s 
Estate, 219 Mich. 104, 188 N. W. 457 (1922). Cf. Lyzen v. Lyzen, 221 Mich. 
302, 191 N. W. 6 (1922). 

104 See 1913 Munn. Srat., § 7143. 

105 McDevitt v. St. Paul, 66 Minn. 14, 68 N. W. 178 (1896); ieee v. Gt. 
Northern Ry. Co., 103 Minn. 290, 115 N. W. 651, 946 (1908). 

106 Libaire v. Minn. & St. L. R. R. Co., 113 Minn. 517, 130 N. W. 8 (1911). 
And see Hoover v. Carver, 135 Minn. 105, 160 N. W. 249 (1916). 

107 See 1913 Munn. Srat., § 7147. 

108 Riley v. Mitchell, 36 Minn. 3, 290 N. W. 588 (1886); Bodkin v. Kerr, 
97 Minn. 301, 107 N. W. 137 (1906). 

109 See 1901 N. H. Pus. Srar., c. 176, $1. See Cooper v. Alger, 51 N. H. 
172 (1871); Guevin v. Manchester St. Ry., 78 N. H. 289, 99 Atl. 298 (1916) 
(husband allowed to recover for loss of consortium). 

110 1842 Mb. Acts, c. 293, § 8. 

111 See 1888 Mp. Pus. Gen. Laws, Art. 45, $7; 1911 1 Mp. Ann. Cong, 
Art. 45, §$ 1, 5 

112 65 Md. 474, 5 Atl. 424 (1886). 

118 72 Md. 321, 19 Atl. 1043 (1890). 
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pensation for the care of a boarder, on the ground that she had 
not manifested an intent that the proceeds of her labor should 
be for her separate use. If this means that the wife worked 
gratuitously, it is well enough. The facts, however, were other- 
wise. In the earlier case the court said: 


“Tf the wife desires to bring herself within the exception and pro- 
visions of the seventh section of Article forty-five of the Code, the 
evidence must be such as to bring her strictly within its meaning and 
protection. Flynn vs. Walsh, October Term, 1885. This seventh sec- 
tion certainly did not intend to divorce husband and wife, whether 
they would have it so or not, and to make all that the wife did enure 
to her own use only without any regard for the husband’s rights. From 
their relation as husband and wife she is personally working for him 
and in his interest; though she has the privilege, if she wishes, to work 
for herself. Circumstances should show that she had so elected.” *** 


It may be inferred from this naive language that the court turned 
the broad statute into one of the class next considered below,”° 
and then introduced the objectionable doctrine of election.**® 
The spouses can contract with each other and convey to each 
other.**” 

The law of New York prior to 1896 made separate property 
out of that which a married woman “ acquires by her trade, busi- 
ness, labor or services, carried on or performed on her sole and 
separate account.” *** In that year the restrictive words “sole 
and separate account” were omitted.® And in 1902 it was 





114 65 Md. at 477, 5 Atl. at 425. 

115 See Group III, note 185. 

116 Cf, Baker v. Hedrich, 85 Md. 645, 661, 37 Atl. 363, 365 (1897). 

117 Myers v. King, 42 Md. 65 (1874). See Cochrane v. Cochrane, 139 Md. 
530, 115 Atl. 811 (1921). Observe that a wife cannot sue a‘third person for 
negligent harm to her husband. Emerson v. Taylor, 133 Md. 192, 104 At!. 538 
(1918). 

118 1860 N. Y. Laws, c. 90; 1862 N. Y. Laws, c. 182. 

119 See 1896 N. Y. Laws, c. 272, § 21; 1902 N. Y. Laws, c. 289; 1905 N. Y. 
Laws, ¢. 495. 

The Domestic Relations Law now reads as follows: 

“$51. Powers of married woman.—A married woman has all the rights 
in respect to property, real or personal, and the acquisition, use, enjoyment and 
disposition thereof, and to make contracts in respect thereto with any person, 
including her husband, and to carry on any business, trade or occupation, and to 
exercise all powers and enjoy all rights in respect thereto and in respect to her 
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further enacted that her husband have no action for remunera- 
tion for her services unless she or he with her knowledge and 
consent expressly so agree with the person obligated to pay; and 
“the presumption of law in all such cases shall be that such 
married woman is alone entitled thereto, unless the contrary ex- 
pressly appears.” It was pointed out that the loophole afforded 
the husband for contracting for the wife’s services would work 
hardship.’*° Fortunately the provision in regard to presumption 
of law has neutralized the effect of this. The courts, however, 
have not risen to this opportunity. As the new statute has been 
developed by them there seems little change over the previous 
condition of wives. Thus the husband may still sue for loss of 
the wife’s services.** And it has been held, in spite of power 
given by the legislature to the spouses to contract with each other, 





contracts, and be liable on such contracts, as if she were unmarried; but a 
husband and wife can not contract to alter or dissolve the marriage or to relieve . 
the husband from his liability to support his wife. All sums that may be re- 
covered in actions or special proceedings by a married woman to recover damages 
to her person, estate or character shall be the separate property of the wife. 
Judgment for or against a married woman, may be rendered and enforced, in a 
court of record, or not of record, as if she was single. A married woman may 
confess a judgment specified in section one thousand two hundred and seventy- 
three of the code of civil procedure.” 

“$60. Married woman’s right of action for wages.—A married woman 
shall have a cause of action in her own sole and separate right for all wages, 
salary, profits, compensation or other remuneration for which she may render 
work, labor or services, or which may be derived from any trade, business or 
occupation carried on by her, and her husband shall have no right of action 
therefor unless she or he with her knowledge and consent has otherwise expressly 
agreed with the person obligated to pay such wages, salary, profits, compensation 
or other remuneration. In any action or proceeding in which a married woman 
or her husband shall seek to recover wages, salary, profits, compensation or 
other remuneration for which such married woman has rendered work, labor or 
services or which was derived from any trade, business or occupation carried on 
by her or in which the loss of such wages, salary, profits, compensation or other 
remuneration shall be an item of damage claimed by a married woman or her 
husband, the presumption of law in all such cases shall be that such married 
woman is alone entitled thereto, unless the contrary expressly appears. This 
section shall not affect any right, cause of action or defense existing prior to 
May seventeenth, nineteen hundred and five.” 2 Birpseyve, N. Y. Consot. 
Laws, 2 ed., 1876, 1912. 

120 See 64 ArBany L. J. 385, 386. 

121 Garrison v. Sun Printing & Publishing Ass’n, 207 N. Y. 1, 100 N. E. 430 
(1912) ; Zingrebe v. Union Ry. Co., 56 App. Div. 555, 67 N. Y. Supp. 554 (1900) ; 
Robinson v. Met. St. Ry. Co., 34 Misc. 795, 69 N. Y. Supp. 891 (1901). 
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that the husband cannot make a valid agreement with the wife 
for work in his business.’** On the other hand, while it is said 
that a husband may contract with a boarder in regard to his 
wife’s services,’** he may consent to her having the full benefit 
of such arrangement.’ 

In North Carolina, since 1913, the earnings of a married 
woman by virtue of any contract for services are her sole and 
separate property.’*° This has been construed to allow her to 
sue a third party for compensation for services rendered, or for 
impaired earning capacity.’** The husband nevertheless retains 
his right to sue for loss of her services in the household.*** And 
it is said that he may emancipate her with regard to work to be 
done for him in his business.’*® Husband and wife can contract 
with each other with certain exceptions not here important.’”® 

In Ohio, by act of 1884, a wife’s wages of her personal labor 
were made her separate property.*° In 1887 the form of the 
married women’s acts was completely changed and references to 
wages were omitted.*** It can hardly be supposed, however, that 
the legislature intended to narrow the property rights of the 
wife.*? While it has been decided that the wife can sue for 
compensation rendered third persons outside her home,*** yet 





122 See Domestic RetatTions Law, §51; Jn re Kaufmann, 104 Fed. 768 
(E. D. N. Y., 1900) ; Im re Smith, 291 Fed. 587 (N. D. N. Y., 1923). 

123 Briggs v. Devoe, 89 App. Div. 115, 117, 84 N. Y. Supp. 1063, 1064 (1903). 

124 Briggs v. Devoe, supra; In re Dailey’s Estate, 43 Misc. 552, 89 N. Y. 
Supp. 538 (1904); Minehan v. Hill, 144 App. Div. 854, 129 N. Y. Supp. 873 
(1911) ; In re Grogan’s Estate, 82 Misc. 555, 145 N. Y. Supp. 285 (1913). 

125 See 1913 N. C. Laws, c. 13, §1. See also 1911 N. C. Laws, c. 109; 
Kirkpatrick v. Crutchfield, 178 N. C. 348, 352-353, 100 S. E. 602, 606-607 (1919). 
For the last half century a wife with consent of her husband could become a 
sole trader. See 1871-1872 N. C. Acts, c. 193, §§ 18, 19; 1919 N. C. Consort. 
Stat., §§ 2525, 2530. 

126 Croom v. Goldsboro Lumber Co., 182 N. C. 217, 108 S. E. 735 (1921) 
(semble) ; Kirkpatrick v. Crutchfield, supra. 

127 Bailey v. Long, 172 N. C. 661, 90 S. E. 809 (1916). 

128 Dorsett v. Dorsett, 183 N. C. 354, 356, 111 S. E. 541 (1922). 

129 See 1919 N. C. Consox. Srar., § 2507; Rea v. Rea, 156 N. C. 520, 72 
S. E. 573, 873 (1911). 

130 See 1884 Onto Acts, 209. The Revised Statutes had given her the wages 
of “ her separate labor.” See 1883 Onto Rev. Srat., § 3100. 

181 See 1887 Onto Acts, 132-134. 

1382 Cf, Nuding v. Urich, 169 Pa. St. 289, 32 Atl. 409 (1895). 

133 Bechtol v. Ewing, 89 Ohio St. 53, 105 N. E. 72 (1913). 
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" the husband can recover for impairment of her capacity to work 
for him.*** Whether she can recover the value of her services 
rendered to third persons in her household seems to depend upon 
whether they are to be deemed part of her domestic duties as 
wife and housekeeper.**° 

Little light is thrown by decisions on the legislation in Oregon 
which expressly secures to a married woman property acquired 
by her own labor. The only case that has been found protects 
from her husband’s importunities the property which she has 
acquired by working for others.’*° : 

In Pennsylvania the statutes are similar with respect to earn- 
ings.*’ They furthermore give the wife broad power to contract, 
and under them the court has had no difficulty in holding valid 
conveyances *** and gifts**® from husband to wife, and con- 
tracts *° between the spouses. The usual restrictive construc- 
tion, however, allows the husband alone to recover damages for 
impairment of her power to work in the home.*** The wife can, 
of course, sue her employer, who is not. her husband, for the 
value of her services.4? Otherwise the statutes would mean 
nothing. It has been held that, where the wife is working for the 
husband in his business without pay, he and not she is the proper 





134 Baltimore & Ohio R. R. Co. v. Glenn, 66 Ohio St. 395, 64 N. E. 438 
(1902). 

135 Cf, Spayne v. King, 4 Ohio N. P. 299 (1897), aff’d in 55 Ohio St. 696, 
48 N. E. 1114 (1897), with Badger v. Orr, 1 Ohio App. 293, 302 (1913). 

136 Atteberry v. Atteberry, 8 Ore. 225 (1880). 

137 See Act of June 3, 1887; Act of June 8, 1893; 1920 Pa. Srar., §§ 14560, 
14574. Cf. §§ 14581, 14582. The Act of 1887 was somewhat narrowly construed. 
Real Estate Inv. Co. v. Roop, 132 Pa. St. 496, 502, 19 Atl. 278, 279 (1890) ; 
Himes v. Sheneman, 9 Pa. Co. Ct. 363 (1891). The Act of 1893 was couched in 
broader terms. Nuding v. Urich, 169 Pa. St. 289, 32 Atl. 409 (1895). See Lewis’ 
Estate, 156 Pa. St. 337, 27 Atl. 35 (1893); Eshleman v. Wilson’s Ex’rs, 20 Pa. 
Dist. Ct. 1016, 1018 (1911). 

138 Reagle v. Reagle, 179 Pa. St. 89, 36 Atl. 191 (1897). 

139 Estate of Wise, 182 Pa. St. 168, 37 Atl. 936 (1897). 

140 Jn re Jamison, 183 Pa. St. 219, 38 Atl. 604 (1897). 

141 Carr v. Easton, 7 Pa. Co. Ct. 403 (1889); Walter v. Kensinger, 13 Pa. 
Co. Ct. 222 (1893); Platz v. McKean, 178 Pa. St. 601, 36 Atl. 136 (1897) ; Standen 
v. Pa. R. R. Co., 214 Pa. St. 189, 63 Atl. 467 (1906); Hertzberg v. Pittsburgh 
Taxicab Co., 243 Pa. St. 540, 90 Atl. 344 (1914). 

142 Rafferty v. Rafferty, 5 Pa. Dist. Ct. 453 (1896); Lewis’ Estate, 156 Pa. 
St. 337, 27 Atl. 35 (1803). Cf. Walter v. Jones, 148 Pa. St. 589, 24 Atl. 119 
(1892) ; Schmelzer v. Chester Traction Co., 218 Pa. St. 29, 66 Atl. 1005 (1907). 
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plaintiff in an action to recover damages against one who negli- 
gently incapacitates her from working.** The same case, how- 
ever, impliedly suggested that the result might have been other- 
wise if there had been an agreement between the spouses for 
the payment of wages. 

In Rhode Island the real and personal property including that 
“which may be acquired by her own industry” remains “her 
sole and separate property free from control of her husband.” *** 
The Supreme Court has held that: 









“While statutes have secured to a married woman as her sole and 
separate property the compensation for her labor performed for persons 
other than her husband, the obligation still remains in the husband to 
furnish his wife with support including necessary medical attendance 
and care, and the husband is still entitled to receive the services of his 
wife performed in the care of his household.” **° 














No light has been thrown by the cases on the wife’s situation 
when she is working for her husband in his business. We are 
likewise without information as to the husband’s power to relin- 
quish his right to her labor, but the Rhode Island legislation 
has been liberally construed to allow conveyances, gifts, and 
contracts between the spouses.’*® 

In South Carolina prior to 1887 the earnings of a wife were in 
all respects the husband’s.‘*’ In that year the legislature enacted 
“that all the earnings and income of a married woman shall be 
her own separate estate and shall be governed by the same pro- 
visions of law as apply to her other separate estate.” *** Ap- 



















143 Standen v. Pa. R. R. Co., 214 Pa. St. 189, 63 Atl. 467 (1906). 
144 1923 R. I. Gen. Laws, § 4193. 

145 Larisa v. Tiffany, 42 R. I. 148, 157, 105 Atl. 739, 742 (1919). See Cooney 
v. Lincoln, 20 R. I. 183, 37 Atl. 1031 (1897); Golden v. R. L. Greene Paper 
Co., 44 R. I. 231, 116 Atl. 579 (1922) (consortium). By 1923 R. I. Gen. Laws, 
$4201, “ A married woman may carry on any trade or business as if she 
were single and unmarried.” 

146 See 1923 R. I. Gen. Laws, §§ 4195, 4196, 4203; Steadman & Co. v, 
Wilbur, 7 R. I. 481 (1863); Darcey v. Darcey, 29 R. I. 384, 71 Atl. 595 (1909) ; 
Smith v. Smith, 20 R. I. 556, 40 Atl. 417 (1898). But see Oken v. Oken, 44 
R. I. 291, 117 Atl. 357 (1922). 

147 Bridgers v. Howell, 27 S. C. 425, 3 S. E. 700 (1887); Hairston v. Hair- 
ston, 35 S. C. 298, 14 S. E. 634 (1891). 

148 1887 S. C. Acts, No. 407; 1922 S. C. Civ. Cong, § 5538. 
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parently, however, the court in South Carolina is ready to cut 
down the right thus broadly given her. In an action which she 
was allowed to maintain without joining her husband against her 
employer for assault and battery, it was said: 


“ Her right of action is separate and distinct from that which her 
husband may maintain, in such a case, for the loss of her services and 
other damages resulting to him by reason of her injury — just as a 
parent and minor child may maintain separate actions for an injury to 
the child.” **° 


Broad power, however, is given her to contract,’ which probably 
includes power to contract with her husband; *** and under the 
law prior to 1887 it was held that the husband could make a gift 
of future earnings to his wife — at least so far as earnings from 
third persons were concerned.’” 

In Tennessee married women engaged in mercantile or manu- 
facturing businesses were liable as if sole for business debts.’ 
A married woman employee dependent on her wages for support 
could secure payment of her wages to her by notice in writing 
to the employer.*** In 1913, by a very broad statute,’ the wife 


s “fully emancipated from all disability on account of cover- 
ture,” but the act did not mention her earnings. Prior to this act 
the husband seems to have had full control over his wife’s earn- 
ings irrespective of their source. And the court has indicated 
that it will not act liberally towards the new legislation.*’ Thus 
it has been held that the husband may charge one who carelessly 





149 Coulter v. Hermitage Cotton Mills, 112 S. C. 93, 95, 98 S. E. 846, 847 
(1918). 

150 See 1922 S. C. Civ. Cope, § 5540. 

151 See McLure v. Lancaster, 24 S. C. 273 (1885); Prosser v. Prosser, 114 
S. C. 45, 102 S. E. 787 (1919). 

152 McAfee v. McAfee, 28 S. C. 188, 5 S. E. 480 (1887); Grantham v. Gran- 
tham, 34 S. C. 504, 13 S. E. 675 (1890). 

153 See 1897 Tenn. Acts, c. 82. The act seems to have been literally con- 
strued so as to operate only as a burden to the wife. Snyder v. Jett, 138 Tenn. 
211, 197 S. W. 488 (1917). 

154 See 1911 TENN. ACTS, c. 20, § 1. 

155 1913 TENN. ACTS, c. 26; 1919 TENN. Acts, c. 126. 

156 Cox v. Scott, 9 Baxter (Tenn.) 305 (1878). 

157 Mayo v. Bank of Gleason, 140 Tenn. 423, 205 S. W. 125 (1918); Lillien- 
kamp v. Rippetoe, 133 Tenn. 57, 62, 179 S. W. 628 (19015). 
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harms his wife for the loss of her services.** The nature of the 
services referred to by the court did not appear. Prior to the 
act the wife could not convey land to her husband’ nor con- 
tract with him.’ Nevertheless, following Slanning v. Style; 
the supreme court allowed the husband in equity to relinquish 
his claim to her labor for third persons.’** Now that transactions 
between the spouses seem to be sanctioned,’® the wife’s capacity 
so to receive a right to her future earnings might well be recog- 
nized at law. 

The statutes of Utah allow a married woman to receive the 
wages of her personal labor as if unmarried, and in addition 
they expressly forbid any recovery by the husband on account 
of personal injury to the wife and vest such right of action fully 
in her.’** Apparently, however, the wife cannot contract with 
the husband for work in the home.** The spouses can convey 
to each other,’ and sue each other.’ 

An unusual provision occurs in the Vermont statutes. A sec- 
tion thereof, which secures all personal property and rights of 
action to a married woman, expressly states that nothing therein 
shall authorize, “a claim by either husband or wife against the 
other for personal services.” *** In 1880 it was enacted that a 
married woman carrying on business in her own name may sue 
or be sued in all matters with respect thereto as if sole; and 
in later revisions this provision is couched in broader language.*® 





158 Chattanooga v. Carter, 132 Tenn. 609, 179 S. W. 127 (1915). 
kamp v. Rippetoe, supra. 

159 Bailey v. Apperson, 134 Tenn. 716, 185 S. W. 710 (1916). 

160 Montague v. Buchanan, 141 Tenn. 432, 211 S. W. 211 (1918). 

161 3 P. Wms. 334 (1734). 

162 Carpenter v. Franklin, 89 Tenn. 142, 14 S. W. 484 (1890). 

163 Scruggs v. Mayberry, 135 Tenn. 586, 188 S. W. 207 (1915); Tellico Bank 
& Trust Co. v. Loomis, 147 Tenn. 158, 246 S. W. 21 (1922). 

164 See 1917 Ut. Comp. Laws, § 2986. 

165 Anderson v. Cercone, 54 Ut. 345, 348, 180 Pac. 586, 587 (1919). 

166 See 1917 Ut. Comp. Laws, § 2985; Adamson v. Adamson, 55 Ut. 544, 552, 
188 Pac. 635, 637 (1920). 

167 See 1917 Ur. Comp. Laws, § 2988. 

168 tor7 VT. GEN. Laws, § 3524. 

169 See 1880 Vr. Acts, No. 105; 1917 Vr. Gen. Laws, $3521. Cf. Monahan 
v. Monahan, 77 Vt. 133, 59 Atl. 169 (1903). Cf. 1917 Miss. Ann. Cope, 
§§ 2051, 2055. The Vermont statutes are considered in this group because of 
the provisions allowing wives to trade in their own names. 


Cf. Lillien- 
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Although prior to 1880 the husband’s right to services seemed 
complete,’”° and an attempt even now on the part of the spouses 
to contract for each other’s services would seem fruitless, a lib- 
eral construction of the Act of 1880 should give the wife a right 
to sue third persons for services performed for them or for 
damages resulting in her loss of earning power from their care- 
lessness. But the Vermont court seems to require the husband’s 
consent to such labor as a necessary prerequisite to her rights.*™ 

A narrow view taken by the Virginia court has recently forced 
the legislature to change the law. In 1877 property acquired 
by a married woman as a sole trader was secured to her.*” In 
1888 her rights generally were enlarged, and it was enacted that 
“all work and labor performed by her for a person other than 
her husband and children, shall, unless there be an express 
agreement to the contrary, be presumed to be on her separate 
account.” *"* The court construed these provisions so literally 
as not to give a married woman damages for impaired capacity 
to labor unless she could show at the time of the accident that 
she was engaged in trade on her sole account.’* The Code of 
1919, however, provided that: 


“Tn an action by a married woman to recover for a personal injury 
inflicted on her, she may recover the entire damage sustained, notwith- 
standing the husband may be entitled to the benefit of her services 





170 Whitcomb v. Barry, 37 Vt. 148 (1864); Goodale v. Frost, 59 Vt. 491, 8 
Atl. 280 (1887). 

171 Potter v. Potter, 64 Vt. 298, 23 Atl. 856 (1892); Monahan v. Monahan, 
77 Vt. 133, 139, 59 Atl. 169, 170 (1903). Under the earlier law the wife could 
become a sole trader in equity with the husband’s consent. Partridge & Co. 
v. Stocker, 36 Vt. 108 (1863). 

172 See 1876-1877 Va. Acts, c. 329, § 1. 

173 1887 Va. CopE, § 2287. 

174 Richmond Ry. & Elec. Co. v. Bowles, 92 Va. 738, 24 S. E. 388 (1806) ; 
Atlantic & Danville R. Co. v. Ironmonger, 95 Va. 625, 29 S. E. 319 (1898); 
Norfolk Ry. & Light Co. v. Williar, 104 Va. 679, 680, 52 S. E. 380 (1905). 
In Virginia Ry. & P. Co. v. Gorsuch, 120 Va. 655, 661-662, 91 S. E. 632, 634 
(1917), the court said, “Notwithstanding the advances made by modern women 
towards political and economic independence of man, it still remains true that 
the normal woman married to the normal man recognizes the obligation of 
obedience contained in the marriage vow, and observes the Pauline injunction 
to remain subject to her husband.” Cf. Keister v. Keister, 123 Va. 157, 96 S. E. 
315 (1918), where it was held that the estate of a husband who killed his wife 
was not liable in damages to her personal representative! 


















HUSBAND’S RIGHT TO WIFE’S SERVICES 445 


about domestic affairs; and no action for such services shall be main- 
tained by the husband.” *”° 


The Revisor’s Note to this section states the reason to be not the 
injustice to the wife of the prior rulings, but that 


“it is very difficult to sever the damage in a case of this kind, and 
tell what part should be recovered by the wife and what part by the 
husband, and as it is the wife who suffers both the physical and mental 
injury, it is deemed best to give her the entire damage.” 



























Is the language of the Code of 1919 so clear that it prohibits any 
doctrine of emancipation with respect to the wife’s services in 
the home so as to allow the spouses to contract with respect 
thereto? 

In West Virginia, apart from the present statutory authoriza- 
tion,’*° a married woman could engage in business on her own 
account under an act emancipating her in general terms.’*’ She 
could sue in her own name for wrongful diminution of her capac- 
ity to earn provided she was engaging at the time of the acci- 
dent in an occupation on her own account.’** The code does 
not allow her to acquire property from her husband,’ or to 
contract with him."*® As, however, in equity she had prior to 
the code a capacity to receive a gift of her services from him,’ 
it may be suggested that, if he still possesses a right to her labor 
in the home or in his business, such right may be relinquished 
by him. 

To sum up: With respect to the husband’s power to relinquish 
to the wife her right to her labor in his business, in those states 









175 ro19g Va. ANN. Cope, § 5134. 
176 See 1923 Barnes W. Va. Cone, c. 66, $12; Oney v. Ferguson, 41 W. Va. 
568, 23 S. E. 710 (1895). 

177 Miller v. Peck, 18 W. Va. 75, 98-99 (1881); Trapnell v. Conklyn, 37 W. 
Va. 242, 16 S. E. 570 (1892). ‘ 

178 Corbin v. City of Huntington, 74 W. Va 470, 82 S. E. 323 (1914); i 
Hains v. Parkersburg Ry. Co., 75 W. Va. 613, 84 S. E. 923 (1915). Cf. Normile i 
v. Wheeling Traction Co., 57 W. Va. 132, 49 S. E. 1030 (1905). Hf 

179 See 1923 BARNES W. VA. Conk, c. 66, § 3. 

180 Mynes v. Mynes, 47 W. Va. 681, 695, 35 S. E. 935, 941 (1900). 

181 Jones v. Reid, 12 W. Va. 350 (1878); Stewart v. Stout, 38 W. Va. 478, 
18 S. E. 726 (1893). But not as against his creditors. Bailey v. Gardner, 31 
W. Va. 94, 5 S. E. 636 (1888). ! 
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where the spouses can contract with each other, relinquishment 
of services is effective in Kentucky, Minnesota, North Carolina, 
Pennsylvania, Rhode Island, and perhaps in South Carolina, 
Tennessee, and West Virginia. The same seems to be true in 
Iowa, where the husband and wife cannot contract. In New 
York the law is otherwise. In Vermont where the spouses cannot 
contract inter se there is by statute no doctrine of relinquishment. 
With respect to relinquishment of services in the home, that 
principle is nowhere clearly recognized; and it is denied in lowa, 
Kentucky, and Utah. 
Joseph Warren. 


Harvarp LAw SCHOOL. 


(To be concluded.) 
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ADMINISTRATIVE FINALITY 


GPvernd recent cases in different states have upheld a certain 
type of statute against the criticism that it enacted adminis- 
trative finality, and that thereby domination of the courts was 
created in the administrative officers, with the power of arbitrary 
administrative action that goes with it. 

Such conflict of power is of interest today in many fields. It 
is proposed to present in this paper a discussion of the question 
with this instance as a background, but general in scope and with 
a suggestion of the bearing thereon which there may be in the 
decision of the Supreme Court of the United States in Ohio 
Valley Water Co. v. Ben Avon Borough,‘ and in others of its 
recent announcements. 


I 


The instance arises out of administrative functions under 
“Water Codes” for irrigation, water power, and other uses 


upon western streams. 

The common law of streams was rejected many years ago.” 
Among the grounds was the complaint that the common law left 
rights indefinite and uncertain, and a substitute known as rights 





1 253 U.S. 287 (1920). 

2 State of Wyoming v. State of Colorado, 259 U. S. 419 (1922); Pulaski etc. 
Co. v. City of Trinidad, 70 Colo. 565, 568, 203 Pac. 681, 682 (1922); Northern 
Pac. Ry. Co. v. Hirzel, 29 Ida. 438, 161 Pac. 854 (1916); Marks v. Hilger, 262 
Fed. 302, 305 (oth Circ., 1920) (a Montana case); Mettler v. Ames Realty Co., 
61 Mont. 152, 160, 201 Pac. 702, 708 (1921); Anderson L. & I. Co. v. McConnell, 
188 Fed. 818 (D. Nev., 1920); Snow v. Abalos, 18 N. Mex. 681, 140 Pac. 1044 
(1914) ; Farmers Development Co. v. Rayado Land & Irr. Co., 28 N. Mex. 357, 
366, 367, 213 Pac. 202, 206 (1923); Murphy v. Kerr, 296 Fed. 536, 540 (D. N. 
Mex., 1923); In re Hood River, 227 Pac. 1065 (Ore., 1924); Haaser v. Engel- 
bright, 45 S. Dak. 143, 186 N. W. 572 (1922); Cook v. Evans, 45 S. Dak. 31, 185 
N. W. 262 (1921); s. c., 45 S. Dak. 43, 186 N. W. 571 (1922); Salt Lake City v. 
Young, 45 Ut. 349, 145 Pac. 1047 (1915); Gunnison Co. v. Gunnison Co., 52 Ut. 
347, 174 Pac. 852 (1918) ; Glover v. Utah Oil Co., 62 Ut. 174, 218 Pac. 955 (1923). 

The states differ in the extent of the departure. See Wier, WaTeR RIGHTS IN 
THE WESTERN STATES, 3 ed., §§ 117, 118; Samuel C. Wiel, “ Public Policy in West- 
ern Water Decisions,” 1 Cat. L. Rev. 11, and “The Water Law of the Public 
Domain,” 43 Am. L. REv. 481. 
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“by priority of appropriation” was adopted. But while there 
are plenty of rules and a greater plenty of rulings, yet when a 
generation had elapsed uncertainty became a general complaint 
under the substituted régime. Priorities between claimants, 
resting upon the respective dates of commencement of use, be- 
came obscured by death of witnesses, departure from the locality, 
loss of recollection and the like effects of lapse of time. These 
consequences of growing old are a common experience of all prop- 
erty relations, and are particularly operative upon streams be- 
cause of the moving nature of the subject-matter. 

“ The difficulty is not so much in the principles applicable, as 
in the administration of a scheme which is as mobile as water 
itself.” * A maxim of Bismarck’s, said to have been his favorite, 
was: “ Beati sunt possedentes — Blessed are the possessors.” 
The party at the upper end of the stream ‘is always in possession 
of the lower owner’s stronghold.* The party below never has 
more than the “ fourteen points ” — the basis for a lawsuit. He 
has only an argument, while his opponent’s dam has possession 
of the water; and a lawsuit is a poor match for a dam as a 
means by which water can be secured. The common benefit to 
be derived from an efficient water administration to interpose 
against this is not to be underrated. Such administration can 
be of great service if well conducted — and, it must not be for- 





3 Caviness v. La Grande Irr. Co., 60 Ore. 410, 431, 119 Pac. 731, 738 (1911). 

4 “Tt is common knowledge that those generally using water at the tail end of 
a ditch usually have the poorest service . . . by reason of being subjected to the 
mercy of all those above them as it were.’ Stuart v. Jefferson County, 25 Colo. 
App. 568, 578, 139 Pac. 577, 580 (1914). “The man located on a lateral nearest 
to the main ditch has the first opportunity to take water, and we can not rely 
upon the justice of an irrigator so favorably located to take only so much water 
as he is justly entitled to. Experience shows that having the opportunity, con- 
sumers will first consult their own needs, rather than place themselves voluntarily 
upon an entirely even basis with other consumers less favorably located on the 
lateral.” In re Eastside Canal and Irrigation Co., 4 Cal. R. R. Comm. 597, 601- 
602 (1914). “ Quite often the farmers have not been able to get a fair distribu- 
tion of water on account of certain individuals being located advantageously and 
taking all the water they desired regardless of the inconvenience or loss caused 
other consumers on the same ditch.” In the matter of Fresno Canal & Land Corp., 
19 Cal. R. R. Comm. 719, 720 (1921). As lands become settled the water thus 
flows up-stream in the sense that its lower end retreats upward. See Samuel C. 
Wiel, “‘ Theories of Water Law,” 27 Harv. L. Rev. 530, and “ One Aspect of the 
Colorado River Interstate Agreement,” 11 Cav. L. Rev. 145. 
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gotten, if it is badly conducted it is capable of producing just 
as much harm. 

The complaint of uncertainty has been voiced most strongly 
by the civil engineers engaged in irrigation development. They 
advocated and procured enactments of authority to make a 
census-list of rights according to relative priorities of appro- 
priation, followed by the creation of a force of river guards to 
see to its observance. Only the process of making the list is a 
concern of the present paper. 

The first thing in this was to make a clear list of priorities 
out of the prevalent uncertainty.° 





5 The making of a list of beginnings differs from the principles of repose de- 
veloped by the law. The intrusion of forgetting and death the law has usually 
met by prescription, laches, estoppel, statutes of limitations and the like “ rules 
of repose,” establishing the status quo as the legal right, legitimatizing the present 
possession irrespective of the circumstances of its beginning, and closing out any 
confused claim to the contrary. Experience has found that the best public policy 
is to accept the fact that change is inevitable. 

The water codes of the civil engineers assume, on the contrary, that it is pos- 
sible to remove the accumulated obscurity which has grown over beginnings, and 
that it is desirable that the past condition, when so revived, shall be made perma- 
nent and shall fix the rights for all time to come. They consequently seek a 
restorative process (embalming process might be a too unpleasant term) whereby 
to work this result. This reversal of the principles of repose may have an element 
of the fanciful about it. The failure of the Torrens system to stop uncertainty of 
title in‘ land has been thus described: ‘‘ The oft-repeated assertion that any pur- 
chaser of a Torrens title can go into the Recorder’s office and satisfy himself in a 
few minutes as to the validity of the title is nothing short of reckless mendacity.” 
A. M. Kidd, “ The Applicability of the Torrens Act in California,” 7 Cav. L. Rev. 
“5. Of a title-restored river, likewise, we read that after the title-restoration, 
“the owners exhausted every legitimate means within their power to get this 
water down the river” and “ most of them became impoverished by the loss of 
their crops and expense of litigation in these attempts. At their request, the 
county officials placed numerous patrolmen on the river, but they were unable to 
keep the gates above closed down. In some instances the deputies were thrown 
into the river, in others they were fired upon, the gates were raised, and the water 
taken by ditches that were not entitled to it. Finally the state engineer, the divi- 
sion engineer, and the water commissioner of district 41 gave up trying to force 
this early priority water drawn to 2 and 3 headgates in times of scarcity when the 
decrees had to be enforced.” Ironstone D. Co. v. Ashenfelter, 57 Colo. 31, 36- 
37, 140 Pac. 177, 179 (1914). (Italics ours.) 

When the water codes turned from the time-honored principles of repose 
there may have been somewhat of the utopian in mind, the search for the magic 
spring that will give youth to age or the talisman that will bring back life after 
death, but that is not our present concern. Our subject is a constitutional one, 
of method in making the attempt. 
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II 


The method previously available had been conducted under 
judicial procedure. 

An action to quiet title could be begun in equity by some 
specially aggrieved lower owner; and its difficulty lay in the 
need, which no method of this or any other kind can avoid, of 
assembling all claimants upon the river. All must, under any 
plan, be brought into the proceeding, and difficulty is inevitable 
in dealing with data respecting so many claims. The burden 
of doing this by individual initiative on a long river disheartened 
most attempts. Colorado, as far back as 1879 and 1881, enacted 
a special statutory procedure to facilitate and extend such prac- 
tice, which was subsequently elaborated and still remains the 
Colorado practice; a court proceeding in which the adminis- 
trative departments have no part.’ Its efficiency has been 
questioned in Colorado,’ and it never aroused enthusiasm outside 
of that state. When the civil engineers elsewhere became inter- 
ested, their movement was to take the matter out of the courts 
and into their hands. 


They asked that the listing of water titles on rivers be accom- 
plished by administrative authority alone. In 1890 the engineers 
in Wyoming procured the enactment of a “ Water Board of 
Control”’ composed of civil engineers to do the listing, which 
was to be final.* With the purpose of taking controversies over 





® See Farmers’ etc. Co. v. Wolff, 23 Colo. App. 570, 581-582, 131 Pac. 2091, 
205 (1913). 

7 See WieL, WaTER RIGHTS IN THE WESTERN STATES, 3 ed., § 1234. 

8 Subject to appeal to the district court, but in “appeal” the court is not 
free to find out the facts, being confined to a record which the administrative 
creates, and which, moreover, remains final when not appealed from. Further- 
more, an “appeal” from the administrative to the courts is a mingling of de- 
partments of government which the state constitutions usually do not allow. For 
these reasons, provision for such “appeal” does not change the aspect of the 
situation. Chinn v. San Joaquin Superior Court, 156 Cal. 478, 105 Pac. 580 
(1909); Bergman v. Kearney, 241 Fed. 884 (D. Nev., 1917); Board of Water 
Engrs. v. McKnight, 111 Tex. 82, 92-94, 229 S. W. 301, 305 (1921). 

It is of some interest that the constitutions of Oregon and Wyoming do not 
contain this usual restriction. In re Schollmeyer, 69 Ore. 210, 138 Pac. 211 (1914); 
State ex rel. Mitchell Irr. Dist. v. Parshall, 22 Wyo. 318, 329, 330, 140 Pac. 830, 
832 (1914), in which it was said: “The board’s finding on that question may 
properly be made the basis of an appeal to the district court.” The Idaho legis- 
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water titles out of the courts, the Wyoming constitution itself, 
upon the admission of the state into the Union, created a water 
administration with divisions and subdivisions for the different 
parts of the state, with this Board of Control at its head, having 
the power and duty to determine the old rights of appropriators 
as well as to license or refuse new ones, and to supervise use 
among all. The Wyoming statute goes considerably into detail 
in all these matters. Among those familiar with the subject, the 
resulting system is known as the “ Wyoming System.” Its pur- 
port was expressed by its author as follows: 


“ Should a special tribunal be created to define existing rights, that 
tribunal should have exclusive original jurisdiction of this matter. It 
will not do to create such a tribunal and still leave the way open to 
litigate rights to water in the courts. Whoever is given control of 
this matter must have exclusive control. 

“A double jurisdiction cannot be permitted in this matter any more 
than a railroad can be successfully operated with two presidents to 
direct its policy.” ® 


A decade afterward a National Board of Engineers came into 
existence in 1902 by the enactment of the National Irrigation 
Act and the creation of the United States Reclamation Service. 
It became a problem of the Service, in planning projects, to know 
what priorities existed ahead of the government on streams where 
government projects were proposed, and this was considered to 
be a matter for the states to clear up. The Service accordingly 
urged the states to take such action. Time was important; per- 


haps, too, there was a natural disposition to have the determi- 


nation made by men of their profession, and the United States 
Reclamation Service at first recommended the Wyoming plan as 
the precedent for the other states to follow in their choice of 
method. It was enacted in the course of time in five states.’° 





lature may authorize tax appeals to courts from the Board of Commissioners. 
Blomquist v. Board of Comm’rs, 25 Ida. 284, 137 Pac. 174 (1913). In Utah 
compare In re Application 7600, 225 Pac. 605, 607 (Ut., 1924). 

® Elwood Mead, in Bull. 100, U. S. Dept. Agr., pp. 63-65. Professor Mead 
has become an eminent authority in the administrative field, and now occupies 
a prominent position in the United States Reclamation Service conducted by the 
Federal Government. See also 3 KINNEY, IRRIGATION, 2901. 

10 Wyoming, Nebraska, Nevada, New Mexico and Texas. See WiEL, op. cit., 
Pt. VIII. 
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In many respects the thought was a counterpart of the Torrens 
system for land titles. The latter is enacted in numerous states 
as a special system of title establishment,** and in the beginning 
the Torrens system assigned its work to administrative officers 
and sought to declare their result final. This effort at adminis- 
trative disposition of land titles came to a definite defeat.’ 
(The Torrens system in America has since then turned into a 
special proceeding by the courts.) In the water-title matter, 
while the Supreme Court of Nebraska received administrative 
finality hospitably from the beginning, yet in Wyoming, while 
the courts have never absolutely repudiated it, the weight of 
authority is probably to be taken as questioning it, and in Nevada 
and Texas it was ruled unconstitutional.** 





11 The Torrens system is reviewed in L. R. A. 1916 D, 1. 

12 “ Again, it will be observed that in other states statutes providing for the 
determination of titles, under the Torrens system by administrative officers have 
been assailed and declared void upon the ground that the power of determining 
such titles was essentially judicial and to be exercised only by the courts.” Title 
etc. Restoration Co. v. Kerrigan, 150 Cal. 289, 321, 88 Pac. 356, 365 (1906), citing: 
People v. Chase, 165 Ill. 527, 46 N. E..454 (1896); State v. Guilbert, 56 Ohio St. 
575, 47 N. E. 551 (1807); Tyler v. Judges of the Court of Registration, 175 Mass. 
71, 55 N. E. 812 (1900); People v. Simon, 176 Ill. 165, 52 N. E. 910 (1898); 
State v. Westfall, 85 Minn. 437, 89 N. W. 175 (1902). See also L. R. A. 
1916 D, 14. 

Ordinarily the administrative is limited to questions of police, and cannot have 
jurisdiction over the determination of private property rights. Public service 
commissions, for example, have no jurisdiction over contracts upon matter not cog- 
nate to matters of service. Hanlon v. Eshleman, 169 Cal. 200, 146 Pac. 656 (1915); 
Southern Pac. Co. v. Spring Valley Water Co., 173 Cal. 291, 159 Pac. 865 (1916); 
Atchison etc. Co. v. R. R. Comm., 173 Cal. 577, 160 Pac. 828 (1916); 
Ashley v. R. R. Comm., 188 Cal. 234, 204 Pac. 825 (1922). See also Ouzoonian v. 
Vaughan, 68 Cal. Dec. 40, July 17, 1924. 

“The power to make binding decisions on controversies involving ordinary 
private personal or property rights not affected by a public interest, seemingly 
cannot constitutionally be vested in other than judicial officers. If this were not 
true, the judicial department could be deprived of most of its important functions, 
those of deciding cases involving private substantive rights.” Warren H. Pills- 
bury, “ Administrative Tribunals,” 36 Harv. L. Rev. 405, 415. 

18 “Tt is quite apparent from the terms of the order itself that the board 
undertook to adjudicate questions of prior appropriation, with probably the in- 
cidental questions of prescription and limitation, upon which appellees were then 
basing their claim to the water. These are matters which the Supreme Court, in 
the McKnight Case, said the Legislature was without power to authorize a board 
of water engineers to decide.” Boyd v. Motl, 236 S. W. 487, 496 (Tex. Civ. App. 
1921) ; Humphreys v. Arsenaux, 244 S. W. 280, 283 (Tex. Civ. App., 1922). The 
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This outright grant of finality to the administrative disposition 
of property has, as a rule, been firmly met by the courts. It 
may perhaps be compared to the fate of ordinary recording 
statutes. Statutes were passed at an early period forfeiting land 
titles if not recorded, and today we have recording statutes for 
deeds and the like, which usually declare that all unrecorded 
titles are void. These statutes were, according to some rulings," 
to remove all doubts of title, and to make the public records 
conclusively show the landowners by destroying titles not on 
record, thus giving finality to the administrative act of record- 
ing. It has long been held that unregistered titles remain valid, 
notwithstanding the statute, except for purchasers for value and 





McKnight case is followed and extended in Fairbanks v. Hidalgo County, 261 
S. W. 542 (Tex. Civ. App., 1924). 

The former Nevada statute was held invalid. Knox v. Kearney, 37 Nev. 393, 
399-400, 142 Pac. 526, 529 (1914) ; Ormsby County v. Kearney, 37 Nev. 314, 356- 
357, 142 Pac. 803, 812 (1914). 

Like discussion appears in two California cases, viz., Tulare Irr. Co. v. State 
Water Comm., 187 Cal. 533, 202 Pac. 874 (1921), and the early case of Daley v. 
Cox, 48 Cal. 127 (1874). 

In Wyoming, the drift of the decisions would seem likewise to be that the 
constitutional provisions on distribution of powers prevail against conclusiveness 
of the board’s rulings even though the board in Wyoming is also created by the 
constitution. Willey v. Decker, 11 Wyo. 496, 548, 73 Pac. 210, 227 (1903) (ap- 
proving the early California case of Daley v. Cox, supra, and saying: “ An adverse 
decision by the board of control and the District Court on appeal would not de- 
feat the jurisdiction of the court, any more than such a decision would defeat 
jurisdiction in any other case. Proceedings before the board of control are purely 
statutory. And an appeal to the District Court from a decision of the board is 
merely a continuation of those proceedings in an appellate tribunal. Such an ap- 
peal is based upon the statute, and does not invite the general law and equity 
jurisdiction of the court to afford affirmative relief.”); Ryan v. Tutty, 13 Wyo. 
122, 78 Pac. 661 (1904); Hamp v. State, 19 Wyo. 377, 395, 118 Pac. 653, 658 
(1911) (saying: “ We find no design in the statute to render the remedy by ap- 
peal exclusive.”); Van Buskirk v. Red Buttes Co., 24 Wyo. 183, 207, 156 Pac. 
1122, 160 Pac. 387, 389 (1916) (saying: “Nor is the only remedy for erroneous 
action on his (the administrative’s) part the appeal allowed by statute.”); Bam- 
forth v. Ihmsen, 28 Wyo. 282, 204 Pac. 345, 205 Pac. 1004 (1922). 

In Nebraska, administrative finality is admitted by the courts. See Enterprise 
etc. Co. v. Tri-State Co., 92 Neb. 121, 138 N. W. 171 (1912). See also Wizt, 
op. cit., 1108. On a writ of error from the Supreme Court of the United States 
the latter declined to pass upon this question, finding that the case was to be 
affirmed on other grounds. s. c., 243 U. S. 157 (1917). 

14 Mesick v. Sunderland, 6 Cal. 297, 315 (1856). 
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without notice.** It was found that otherwise the flat finality 
opened the door to fraud. If this is not a pertinent illustration 
of what administrative finality would mean, the last election 
furnished one in a measure that was on the ballot (and severely 
defeated) in California and Washington. 

The measure proposed to amend the state constitution and to 
create a board of five men with control of a bond issue (five 
hundred millions) to take over the ownership of everything cog- 
nate to the use of waters — electricity distribution particularly, 
but comprehensive enough to authorize the supply of irrigation 
water to farmers and domestic water to cities in addition to 
electricity, and also investment in hydraulic mines and perhaps 
steamboat lines. It proposed to grant to the five men, by con- 
stitutional provision, personal discretion how they were to act 
in this, with no restriction. ‘They were to have power to “ adopt 
rules and regulations ” which, being chartered by the constitu- 
tion, would have had the force of legislation by five men over 
the agriculture, manufacturing, lighting and communications of 
the state, thus closing the legislature. The courts were also to 
be closed by making the five men sole judges of complaints, 
including complaints against themselves. As if the bounds of 
their field were not already broad enough, it authorized the legis- 
lature to enlarge them in an evident effort to remove state con- 
stitutional impediments against taking over oil, railroads, or the 
press. The measure thus desired to donate supreme power to 
five men, which eventually it was hoped to extend in every 
direction, — a “ Big Five” on the European model, or ‘“‘ Cheka ” 
as the Russians would call it, with irresponsible power over the 
daily life of the people. 

It is suggested that this proposal was a good illustration of 
the end to which administrative finality drifts when it is let loose, 
and that its severe defeat shows that the advocates of adminis- 
trative finality are not supported by public opinion in this 
country when the people realize its destination.’ 





15 Le Neve v. Le Neve, 1 Amb. 436 (1747). 
DICTION, 4 ed., § 591. 

16 A discussion of this measure is contained in a paper by the present writer, 
“ Europeanizing the State Constitution— The Water and Power Amendment,” 
12 Car. L. REv. 454. 


See Pomeroy, Equity Jurts- 
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III 


It is understood that ‘the challenge to the courts in a title- 
determination by an administrative officer or board lies in enact- 
ing finality, and that there is no challenge if finality for the 
administrative determination of titles is not claimed. One may 
generalize at this point, without confining the discussion to any 
particular subject-matter. 

A prima facie validity for administrative acts and decisions 
in quasi-judicial functioning (and this paper is concerned mainly 
with that) is regular, whether the presumption of correctness 
rests upon statute *’ or exists without statute.** 

As a corrollary to prima facie validity, action must be first 
sought by application to the administrative,*® and it must be 





17 United States ex rel. St. Louis, etc. Co. v. Interstate Commerce Comm., 
264 U. S. 64 (1924); Pac. Live Stock Co. v. Lewis, 241 U. S. 440 (1916). 

18 Public utility regulation. Knoxville v. Knoxville Water Co., 212 U. S. 1 
(1909) ; R. R. Comm. of La. v. Cumberland T. & T. Co., 212 U. S. 414 (19009) ; 
Minnesota Rate Cases, 230 U. S. 352 (1913) (“ And this is true of asserted value 
as of other facts.”); Portland etc. Co. v. R. R. Comm., 229 U. S. 397 (1913); 
Des Moines Gas Co. v. Des Moines, 238 U. S. 153 (1915); Van Dyke v. Geary, 
244 U. S. 39 (1917) ; Darnell v. Edwards, 244 U. S. 564 (1917) ; United States v. 
Interstate Commerce Comm., 264 U. S. 64 (1924). See WIEL, op. cit., $§ 1302, 
1303. 

Administration of appropriation of water for irrigation under water codes. 
Pacific Live Stock Co. v. Lewis, 241 U. S. 440, 455 (1916) (“ As has been seen, 
the order is made only after adequate notice and full opportunity to be heard, 
and when made is, with reason, deemed prima facie correct.”); In re Willow 
Creek, 74 Ore. 592, 610-611, 144 Pac. 505, 512 (1914), 146 Pac. 475 (1915) 
(“ Their findings and orders are prima facie final and binding until changed in 
some proper proceeding.”); Harvey v. Campbell, 107 Ore. 373, 209 Pac. 107 
(1922), 214 Pac. 348 (1923). 

“Tt is settled that any finding of fact by the Commission if supported by 
evidence is final and conclusive upon the courts”; and not only that but if the 
enactment authorizes the courts to revise the administrative discretion and make 
the order or decree which the administration should have made it is an uncon- 
stitutional mingling of departments of government. . Keller v. Potomac etc. Co., 
261 U. S. 428, 442 (1923). (Italics ours.) 

19 Complaint of a publicly fixed rate must be made first to the rate-fixing 
body. Pinney v. Los Angeles Gas & El. Corp., 168 Cal. 12, 141 Pac. 620 (1914). 
Where an irrigation statute requires application to the administrative for a permit 
in uses of water, such as a change of place of use of the water, a right to change 
the use will not be considered in court until such an administrative permit has 
been asked and refused. Squaw Creek Dist. v. Mamero, 107 Ore. 291, 301-302, 
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sought upon the specific point in question,” or it will not be 
considered in the courts. This, moreover, includes application 
to the administrative for a rehearing.** Furthermore, any special 
method enacted for continuing the administrative proceeding by 
an “ appeal ” in court retains the administrative character of the 
matter that came before it and must be followed before the court’s 
general jurisdiction is sought. ‘The court in such “appeal” 
functions not under its own prerogative, but by appointment to 
a special position in the office of the administrator, with the 
consequence that the mere transfer of the proceeding to a court- 
room does not make it judicial. Administrative appeals remain 
administrative. Complete pre-application to the administrative 
requires that such special proceeding be completed.” 





214 Pac. 889, 892-893 (1923). Pre-application is necessary. Gorham Mfg. Co. v. 
State Tax Comm. of N. Y., 45 Sup. Ct. Rep. 80 (1924) (a tax case). 

20 Courts can consider only the points presented to the administrative, and 
not new points. North Pac. Co. v. Kuykendall, 219 Pac. 834 (Wash., 1923). 
Such application must be made within the time (if any) specified by the statute, 
except that no pre-application is necessary if it is clear in advance that a free 
administrative hearing cannot be had. ‘“ Moreover as the defendants contend 
that the plaintiff is entitled to no compensation for water rights, to offer evidence 
would, have been an idle form.” San Joaquin Co. v. Stanislaus County, 233 U. S. 
454, 459 (1914). See also Van Dyke v. Geary, 218 Fed. 111 (D. Ariz., 1914). 

21 Rehearing before the administrative must be sought before complaint may 
be made in court. Palermo etc. Co. v. R. R. Comm., 227 Fed. 708 (N. D. Cal., 
1915); Clemmons v. R. R. Comm., 173 Cal. 254, 159 Pac. 713 (1916). And one 
can raise in court only the points specified in the petition for administrative re- 
hearing. San Leandro v. R. R. Comm., 183 Cal. 229, 191 Pac. 1 (1920). Pre- 
application for a rehearing is not necessary where there is no statutory provision 
for it, or where the statutory provision is too narrow to be effective. Prendergast 
v. New York Tel. Co., 262 U. S. 43 (1923). Or, as above, where it is clear in 
advance that a rehearing would be denied without consideration. See note 20, 
supra. 

22 In Louisville & N. R. R. Co. v. Garrett, 231 U. S. 298, 314 (1913), the 
Court said, “ Undoubtedly, a State may permit appeals to its courts from the 
rate-making orders of its railroad commission and, upon the review of such orders, 
it may expressly authorize its judicial tribunals to investigate and decide ques- 
tions which otherwise would not belong to them, or even to act legislatively,” 
(italics ours), and referred to this as “ extrajudicial authority.’ Complete pre- 
application to the administrative requires that such special proceeding be com- 
pleted. Prentis v. Atlantic Coast Line, 211 U. S. 210 (1908), which dealt with 
a special proceeding in court from an order that was construed to be legislative in 
character. Subsequent decisions have construed the principle to be applicable to 
the administrative (unless the special proceeding is invalid, as in the frequent 
instance where the state constitutional distribution of powers disallows appeals 
from the administrative to the courts). 
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Thus the administrative power may go legitimately very far. 
The foregoing leaves the administrative free of having to answer 
to other authority on questions of good or bad judgment — 
questions of error. 

The remaining region is limited to absence of authority or 
abuse of authority.” 

Absence of authority by reason of limits contained in the 
statute under which the administrative happens to be acting may 
be manifold. In the administrative determination of water titles 
the statutes, while “intended to be universal,” in fact omit 
authority over a good many sources of title ** and over certain 





23 Even that may become concluded by the complainant’s laches, estoppel 
(Enterprise Dist. v. Tri-State Co., 243 U. S. 157 (1917) ), and particularly the 
statute of limitations (O’Neil v. Northern Colorado etc. Co., 242 U.S. 20 (1916) ). 

24 The statutes apply to rights acquired before their passage as well as later. 
Ormsby County v. Kearney, 37 Nev. 314, 142 Pac. 803 (1914); Knox v. Kearney, 
37 Nev. 393, 142 Pac. 526 (1914); Bergman v. Kearney, 241 Fed. 884 (D. Nev., 
1917) ; West Side Irr. Co. v. Chase, 115 Wash. 146, 196 Pac. 666 (1921). Contra, 
Pueblo of Isleta v. Tondre, 18 N. Mex. 388, 137 Pac. 86 (1913). The statutes 
apply to rights by prior appropriation and also to rights by grant, previous ad- 
judication, or prescription. Grants: Doll v. McEllen, 21 Colo. App. 7, 121 Pac. 
149 (1921). Previous adjudication: Claypool v. O'Neil, 65 Ore. 511, 133 Pac. 
349 (1913); Eden Irr. Co. v. Dist. Ct., 61 Ut. 103, 211 Pac. 957 (1922); Caldwell 
v. Erickson, 61 Ut. 265, 213 Pac. 182 (1923); West Side Irr. Co. v. Chase, 115 
Wash. 146, 149-150, 196 Pac. 666, 668 (1921). Prescription: Scossa v. Church, 
43 Nev. 407, 187 Pac. 1004 (1920); In re Alpowa Creek, 129 Wash. 9, 224 Pac. 
29 (1924); Bamforth v. Ihmsen, 28 Wyo. 282, 204 Pac. 345, 205 Pac. 1004 (1922). 
Cf. Keith v. Kennard, 222 Mass. 398, 110 N. E. 1030 (1916), under Torrens Acts, 
and like cases in L. R. A. 1916 D, 28. Contra, Greeley & Loveland Irr. Co. v. 
Huppe, 60 Colo. 535, 550, 155 Pac. 386, 392 (1916), by special provision of the 
statute. Cf. Bieser v. Stoddard, 73 Colo. 554, 558-550, 216 Pac. 707, 708-709 
(1923). 

Yet the statutes do not usually include riparian rights. See In re Hood River, 
227 Pac. 1065 (Ore., 1924); see, however, In re Alpowa Creek, 129 Wash. 9, 224 
Pac. 29 (1924). Nor waters flowing artificially nor waters underground. Rams- 
horn D. Co. v. United States, 269 Fed. 80 (8th Circ., 1920). Nor rights of ac- 
cess, titles to ditches, reservoir sites, etc. Snyder v. Colorado Co., 58 Colo. 516, 
147 Pac. 330 (1915); North Powder etc. Co. v. Pacific etc. Co., ror Ore. 18, 28, 
198 Pac. 893, 896 (1921); Black Bros. v. Umphenour, 196 N. W. 123 (Neb., 
1923); Bamforth v. Ihmsen, 28 Wyo. 282, 318, 204 Pac. 345, 357 (1922). Nor 
rights of several users under one appropriation as between themselves, such as 
co-tenants or other distributees under a single source of title. Love v. Cotton, 65 
Colo. 593, 179 Pac. 806 (1919); Central Trust Co. v. Culver, 23 Colo. App. 317, 
129 Pac. 253 (1912) ; State v. Aztec D. Co., 25 N. Mex. 590, 185 Pac. 549 (1919) ; 
Ward etc. Dist. v. Ward etc. Dist., 237 S. W. 584 (Tex. Civ. App., 1922). 
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classes of persons.”* While the administrative must necessarily 
determine in the first instance whether the matter is within the 
scope with which it is authorized to deal,’° yet to submit to 
its decision as conclusive on that matter would leave no means 
to prevent or redress usurpations of authority.” That the ad- 
ministrative keep within the statute is essential.” 

It is the same where the authority exists but is abused — 
excesses of caprice, recklessness, or worse, on the part of men 
whose authority is admitted. When, notwithstanding the pre- 
sumption in favor of their quasi-judicial decision, it is found that 
they have never held a hearing in good faith, never allowed evi- 
dence to be presented or never considered it if presented, that 
they made no record of the evidence or that they have no support 
in it if they did, the courts must be open to act here also, if 
the due process and other guaranties are to continue to have 
means of enforcement. 

In discussing an order of a state public service commission, 
the Supreme Court of the United States spoke of “such a want 
of hearing or such arbitrary or capricious action on the part 
of the Commission as to violate the due process clause of the 


Constitution.” °° Of an act of the immigration officials in 
the exclusion of foreigners it was said that there must be a 
“ fair investigation ” by the executive officers and “ the decision 
must be after a hearing in good faith, however summary,” at 





25 The statutes take no account of mortgagees or other lienholders, nor of 
persons under disability. Compare Torrens Act instances in In re Seick, 46 Cal. 
App. 363, 367-368, 189 Pac. 314, 316 (1920); Stewart v. Kellough, 104 Ohio St. 
347, 358, 135 N. E. 608, 611 (1922). 

26 Palermo Co. v. R. R. Comm., 173 Cal. 380, 160 Pac. 228 (1916) ; Limoneira 
Co. v. R. R. Comm., 174 Cal. 232, 162 Pac. 1033 (1917). 

27 Del Mar Co. v. Eshleman, 167 Cal. 666, 140 Pac. 591 (1914); Employer's 
Assurance Corp. v. Industrial Acc. Comm., 170 Cal. 800, 151 Pac. 423 (1915); 
Allen v. R. R. Comm., 179 Cal. 68, 175 Pac. 466 (1918) ; Traber v. R. R. Comm., 
183 Cal. 304, 191 Pac. 366 (1920); McCullagh v. R. R. Comm., 190 Cal. 13, 210 
Pac. 264 (1922); Santa Clara W. Co., 4 Cal. R. R. Comm. 810 (1914). “ Public 
use” is a jurisdictional fact in public-utility regulation, these cases hold. 

“ Hence a judicial review of an administrative determination of jurisdiction and 
the exercise of powers thereunder must always be permitted to the party affected.” 
E. F. Albertsworth, “ Judicial Review of Administrative Action by the Federal 
Supreme Court,” 35 Harv. L. Rev. 127, 132. 

28 Mahler v. Eby, 264 U. S. 32 (1924). 

29 New York etc. Co. v. McCall, 245 U. S. 345, 348-349 (1017). 
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which evidence is taken and made of record, open and not 
secret.*° The Interstate Commerce Commission Act and the 
Federal Trade Commission Act provide in the statute for an 
administrative hearing, wherefore expressions under those acts 
that the need is constitutional may be obditer; they are, how- 
ever, strong; “A finding without evidence is arbitrary and 
baseless ” and “it has been distinctly recognized that adminis- 
trative orders, quasi-judicial in character, are void if a hearing 
was denied.” ** “To refuse to consider evidence introduced or 
to make an essential finding without supporting evidence is 
arbitrary action.” ** “ All parties must be fully apprised of the 
evidence submitted or to be considered and must be given oppor- 
tunity to cross-examine witnesses, to inspect documents, and to 
offer evidence in explanation or rebuttal.” °** An administrative 
decision without support in the evidence as recorded, is void.** 
And the notice and hearing and sufficient evidence — the funda- 
mentals of civilized justice — must be provided by law in order 
to satisfy the Federal Constitution. They can not be left to the 
discretion of the administrative to give or withhold.* 





80 Kwock Jan Fat v. White, 253 U. S. 454, 458 (1919). Accord, Carstens v. 
Pillsbury, 172 Cal. 572, 158 Pac. 218 (1916) ; Roanoke W. Co. v. Commonwealth, 
119 S. E. 268 (Va., 1923). 

81 Interstate Commerce Comm. v. Louisville R. R. Co., 227 U. S. 88, 91 (1913). 

32 Baltimore & Ohio R. R. Co. v. United States, 44 Sup. Ct. Rep. 317, 320 
(1924). 

33 Interstate Commerce Comm. v. Baltimore etc. Co., 226 U. S. 14 (1912). 

34 Federal Trade Comm. v. Curtis Pub. Co., 260 U. S. 568 (1923); Interstate 
Commerce Comm. v. Louisville R. R. Co., supra, note 31; Baltimore & Ohio R. R. 
Co. v. United States, supra. “ ... Although findings of fact made by the board 
or commission are generally binding, they may yet be reviewed, as matter of law, 
where absolutely unsupported by the evidence.” Great Western Co. v. Pillsbury, 
170 Cal. 180, 187, 149 Pac. 35, 38 (1915), citing: Rakiec v. Delaware etc. Co., 88 
Atl. 953 (N. J. Sup. Ct., 1913) ; M’Caffrey v. G. N. Ry. Co., 36 Ir. L. T. Rep. 27 
(1901) ; Fenton v. Thorley & Co., [1903] A. C. 443; Sexton v. Newark Dist. Tel. 
Co., 84 N. J. L. 85, 86 Atl. 451 (1913); Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 
458 (1913); Rayner v. Sligh Furn. Co., 180 Mich. 168, 146 N. W. 665 (1914); 
Reck v. Whittlesberger, 181 Mich. 463, 148 N. W. 247 (1914); Pigeon v. Emp. 
Liab. Ass. Corp., 216 Mass. 51, 102 N. E. 932 (1913); Jm re Herrick, 217 Mass. 
111, 104 N. E. 432 (1914). 

35 “ Nor can extra-official or casual notice, or a hearing granted as a matter 
of favor or discretion, be deemed a substantial substitute for the due process of 
law that the Constitution requires. ... ‘It is not enough that the owners may 
by chance have notice, or that they may as a matter of favor have a hearing. 
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The same rule obtains as to excesses in the result as well as 
in the method. Enactment of administrative finality in the face 
of abuse of discretion is condemned in a well-known early case; *° 
and while there have been distinctions as to how far adminis- 
trative action by rule is different from action without rule, in 
its effect upon the question of abuse,*’ yet it has been often 
reaffirmed that, if the abuse exists, the administrative officials 
at that point cease to be officers of the state and become indi- 
vidual trespassers.** This is alternatively expressed in the ruling 





The law must require notice to them and give them the right to a hearing and 
an opportunity to be heard.’ The soundness of this doctrine has repeatedly been 
recognized by this court.” Coe v. Armour Fertilizer Works, 237 U. S. 413, 424 
(1914). 

86 “ When we consider the nature and the theory of our institutions of govern- 
ment, the principles upon which they are supposed to rest, and review the history 
of their development, we are constrained to conclude that they do not leave room 
for the play and action of purely personal and arbitrary power. ... The very 
idea that one man may be compelled to hold his life, or the means of living, or 
any material right essential to the enjoyment of life, at the mere will of another, 
seems to be intolerable in any country where freedom prevails, as being the es- 
sence of slavery itself.” Yick Wo v. Hopkins, 118 U. S. 356, 360, 370 (1886). 
See also Im re Dart, 172 Cal. 47, 155 Pac. 63 (1913); North Powder Co. v. Pac. 
Fruit Comm., 101 Ore. 18, 27-28, 198 Pac. 893, 896 (1921); Tarpey v. McClure, 
190 Cal. 593, 213 Pac. 983 (1923); Ex parte Quong Wo, 161 Cal. 220, 118 Pac. 
714 (1911); Hewitt v. Board of Medical Examiners, 148 Cal. 595, 84 Pac. 39 
(1906) ; Schaezlein v. Cabaniss, 135 Cal. 466, 67 Pac. 755 (1902); Dougherty v. 
Austin, 94 Cal. 601, 28 Pac. 834, 29 Pac. 1092 (1892); Slinger v. Henneman, 38 
Wis. 504 (1875) ; State ex rel. Adams v. Burdge, 95 Wis. 390, 70 N. W. 347 (1897) ; 
Mitchell v. State, 134 Ala. 392, 32 So. 687 (1902); Boyd v. Board of Councilmen 
of Frankfort, 117 Ky. 199, 77 S. W. 669 (1903); State v. Kuntz, 47 La. Ann. 106, 
16 So. 651 (1895); State v. Field, 17 Mo. 529 (1853) ; Mayor etc. of Newbern v. 
McCann, 105 Tenn. 159, 58 S. W. 114 (1900). See also Douglas v. Noble, 261 
U.S. 165 (1923). And see 36 Harv. L. Rev. 1020; 37 Harv. L. Rev. 11109. 

“ But whatever may be the precise powers of the Water Commissioners, de- 
ducible from this mass of confusion, we are satisfied it was not intended to confer 
upon them a mere arbitrary discretion in the apportionment of the water, to be 
exercised, it may be, in utter disregard of the rights of the proprietors. They are 
merely agents, selected for the public convenience, to regulate the distribution of 
water according to the rights of the parties in interest. But they are not above 
the law, and have not the power to distribute the water, according to their whim 
or caprice, regardless of the rights of those entitled to it; and we are therefore 
of opinion that their action in distributing to the defendants more than their just 
proportion of water, does not conclude the plaintiffs from obtaining redress in the 
Courts.” Daley v. Cox, 48 Cal. 127, 130-131 (1874). 

87 See Mahler v. Eby, 264 U. S. 32 (1924). See also E. F. Albertsworth, 
supra, 35 Harv. L. Rev. 127, 134-136. 

88 Truax v. Raich, 239 U. S. 33 (1915); Pub. Serv. Co. v. Corboy, 250 U. S. 
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of the irrigation cases that vested rights are protected, or that ad- - 
ministrative action is not final against those whose rights it would 
take away.*” Some comments by French writers quoted in the 
footnote may be of interest.*° 





153 (1919); United States v. Henrylyn Co., 205 Fed. 970 (D. Colo., 1912); and 
cases in note 36, supra. 

Reviewing a number of decisions, a previous article in this Review has con- 
cluded: “ These decisions mean that as a people we will not be content to have 
our rights determined by administrative fiat. ... If we have nothing to rely upon 
except what seems upon the whole to the body in power desirable or impolitic, 
we can hope for nothing better than benevolent despotism subject to all the cor- 
responding risks of arbitrary power.” Bruce Wyman, “ Jurisdictional Limitations 
upon Commission Action,” 27 Harv. L. Rev. 545, 569. 

89 Youngs v. Regan, 20 Ida. 275, 118 Pac. 499 (1911); King v. Chamberlin, 
20 Ida. 504, 118 Pac. 1099 (1911) ; Gard v. Thompson, 21 Ida. 485, 123 Pac. 497 
(1912); Marshall v. Niagara Co., 22 Ida. 144, 125 Pac. 208 (1912); Washington 
Sugar Co. v. Goodrich, 27 Ida. 26, 147 Pac. 1073 (1915); Sarret v. Hunter, 32 
Ida. 536, 542, 185 Pac. 1072, 1074 (1919); Sanderson v. Salmon River Co., 34 
Ida. 145, 199 Pac. 999 (1921); Clark v. Hansen, 35 Ida. 449, 454, 206 Pac. 808, 
810 (1922); Gearhart v. Frenchman etc. Irr. Dist., 97 Neb. 764, 151 N. W. 323 
(1915); Bergman v. Kearney, 241 Fed. 884 (D. Nev., 1917); Knox v. Kearney, 
37 Nev. 393, 142 Pac. 526 (1914); Pitt v. Scrugham, 44 Nev. 418, 195 Pac. 1101 
(1921); Gay v. Hicks, 33 Okla. 675, 124 Pac. 1077 (1912); Owens v. Snider, 52 
Okla. 772, 153 Pac. 833 (1915); Pringle Falls etc. Co. v. Patterson, 65 Ore. 474, 
132 Pac. 527 (1913); St. Germain Co. v. Hawthorne D. Co., 32 S. Dak. 260, 143 
N. W. 124 (1913); Board of Water Engineers v. McKnight, 111 Tex. 82, 92 et 
seq., 229 S. W. 301, 305 (1921); Chandler v. Utah Copper Co., 43 Ut. 479, 135 
Pac. 106 (1913); Peterson v. Eureka Co., 53 Ut. 70, 176 Pac. 729 (1918); Brady 
v. McGonagle, 57 Ut. 424, 195 Pac. 188 (1921); Yates v. Newton, 59 Ut. 105, 
202 Pac. 208 (1921); State v. Superior Court, 102 Wash. 291, 173 Pac. 19 (1918) ; 
State ex rel. Wausau Co. v. Bancroft, 148 Wis. 124, 134 N. W. 330 (1912) ; United 
States v. Ide, 277 Fed. 373, 382 (8th Circ., 1921); Big Horn Co. v. State, 23 
Wyo. 271, 148 Pac. 1110 (1915). See Wier, WarTeER RicuTs, 3 ed., §§ 410, 1193. 

40 The administrative officers are restricted'to police powers, to facilitate the 
free passage of the water, and prevent damage from the waters when they are 
retained at too great a height by dams; to regulate the height of dams, etc.; but 
not to interfere with private rights. Their actions, so far as they be simply 
devoted to the field of private rights, are void. See 3 Auspry ET Rav, Droir 
Ci1viz FRANGAIS, 4 ed., 60, 61. “ Les permissions de police no créent aucun droit 
au profit des usagers qui les ont sollicitées et obtenues. Les droits des tiers sont 
et demeurent toujours expressément réservés.” 1 PicarpD, TRaITE pes Eaux, 2 ed., 
sor. “Les réglements généraux n’ont jamais pour effet de trancher les con- 
testations d’intérét privé sur les droits d’usage, tels que leurs dispositions les 
laissent subsister. Les usagers demeurent libres de soumettre ces contestations 
a lautorité judiciaire.’ 2 Picarp, TraiTE pes Eaux, 2 ed., 79. “ Mais, comme 
nous l’avons indiqué 4 diverse reprises, si l’Administration doit toujours demeurer 
indemne, les dispositions qu’elle arréte pour la réglementation des ouvrages laissent 
intacts les droits privés que les tiers auraient 4 faire valoir vis-a-vis des per- 
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The test before the administrative in the first instance is the 
right or wrong of controverted matter before it, and this involves 
discretion which the courts cannot assume to themselves. They 
cannot upset the decision if the administrative action lies within 
the bounds of possible judgment. The authorities seem to con- 
cur in recognizing that there must be a certain range of dis- 
cretion which may be traversed by the administrative without 
infringment upon constitutional rights.** 

So much is readily conceded. But when the possible has been 
passed, the effect must be looked at from this point of view, — 
that the good or ill activity of the administrative operates in the 
end seriously upon the public. As in a labor dispute, the public 
is a third party ultimately as much affected as the participants. 
Concern over administrative finality in the face of administra- 
tive excesses is neither with the destitute because they might 
profit by a friendly administrative now, nor with the powerful — 
they are apt to get control of the administrative in the end. 
Impersonal concern is with the middle class, who are the bulk of 
the country, and who will have no direction in which to turn when 
they get squeezed by either type of abuse, unless impartial courts 
are open to complaints when real excesses occur.** 





missionaires et réciproquement.” 2 Picarp, TraITE pes Eaux, 2 ed., 59. Nor 
have the administrative authorities jurisdiction to determine such controversies 
between permitteés, or between permitteés and other owners. They are decided 
in the courts only: “ Les mesures individuelles prises par l’administration doivent 
respecter les droits acquis; les actes administratifs contiennent en général toutes 
réserves 4 cet égard. Si le réglement d’eau porte attcinte aux droits d’usage 
conférrés par l’art. 644 ou acquis par titre ou prescription, les particuliers lésés 
sont en droit de se pourvoir devant l’autorité judiciaire.” 5 Lasort, REPERTOIRE 
pu Drorr Francais, 417. The same writer comments that there is thus a 
mingling of administrative and judicial authority in water matters, which he 
‘refers to as “unique under our law.” “ ... Nous rencontrerons méme cer- 
taines difficultés de droit dans lesquelles s’exerce concurremment la jurisdiction 
de lune et de l’autre autorité, circonstance peut-étre unique dans notre droit.” 
5 Lasori, REpertTorrRE DU Droir FrAngats, 400. See also Samuel C. Wiel, “ Waters: 
American Law and French Authority,” 33 Harv. L. Rev. 133, 161-165. 

41 See authorities cited supra, notes 17 and 18. 

42 President Coolidge, in a memorable address, said: “ This is not the struggle 
of the rich and powerful. They will be able to survive. It is the struggle of the 
common run of people. Unless we can maintain our institutions of liberty unim- 
paired, they will see their savings swept away, their homes devastated and their 
children perish from want and hunger;” and an address by Secretary Hughes 
similarly reminds us that “the practice of putting large discretionary powers at 
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The challenge by administrative finality arises at this last line 
of constitutional defense — absence of authority in the adminis- 
trative or abuse of it— where, if the courts submit, they would be 
relinquishing the supremacy of the Constitution. 


IV 


Outright attempts to enact administrative finality having 
failed, the challenge to the courts now usually appears in the 
many compromises whereby, knowing that there cannot be full 
administrative finality, the legislature enacts partial adminis- 
trative finality falling short of completeness often in little more 
than form. 

In the Supreme Court of the United States any substantial 
degree (even partial) of hampering the judicial recourse against 
absence of authority or abuse of authority (confiscation) is dis- 
approved. Where the statute provided that one who undertook 
to apply for such judicial redress should be subject to penalties, 
the Court declared its invalidity and has recently reaffirmed this 
position.** A special statutory recourse from the administrative 


to the courts, hampered by a provision forbidding a stay, was 
lately overthrown.** Against the charge of confiscation, finality 





the disposal of officers needs a curb. The patriot in peace demands government 
upon established principles, and he should always be ready to contest officialism 
and bureaucracy.” 

“Only where an overwhelming necessity for independent executive action 
exists, as in the cases of courts martial and control of dangerous aliens under the 
war power, can all right of judicial review be safely eliminated.” Warren H. 
Pillsbury, “ Administrative Tribunals,” 36 Harv. L. Rev. 405, 583, 592. 

43 “Tt was in the light of the fact that the penalty was imposed for charging 
other than those statutory rates, whose reasonableness was a matter of doubt 
and uncertainty, that this court in the Young Case, speaking through Mr. Justice 
Peckham, pointed out that a law which in terms or by the operation of deterrent 
penalties made statutes or orders of a Commission conclusive as to the sufficiency 
of rates would be unconstitutional. He summed up the discussion as follows: 
‘It may therefore be said that when the penalties for disobedience are by fines 
so enormous and imprisonment so severe as to intimidate the Company and its 
officers from resorting to the courts to test the validity of the legislation, the 
result is the same as if the law, in terms, prohibited the Company from seeking 
judicial construction of laws which deeply affect its rights’” Wadley Southern 
Ry. Co. v. Georgia, 235 U. S. 651, 663, 664 (1915) (Italics ours). 

44 Home Tel. Co. v. Kuykendall, 44 Sup. Ct. Rep. 553 (1924); Pac. T. & 
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may not be enacted even upon non-jurisdictional facts; it was 
ruled in Ohio Valley Water Co. v. Ben Avon Borough* that 
upon this the judicial tribunal must be left free to make a deter- 
mination “ upon its own independent judgment as to both law 
and facts; otherwise the order is void because in conflict with 
the due process clause, Fourteenth Amendment.” *° 

The Ben Avon Borough case has provoked considerable dis- 
cussion.** A Pennsylvania statute, as interpreted by a ruling 
of the state supreme court, enacted that action taken by a com- 
mission (rate-fixing) may be appealed to the state court, or 
injunction may be asked, but the statute limited the court’s 
freedom to use its own judgment upon the question of confis- 
cation. The statute being given that purport by the state 
supreme court, the principle is announced in an opinion by Mr. 
Justice McReynolds, from which the above expression is taken, 
that any statute enacting such limitation is invalid. 

To our reading, the case does not mean to make a precedent 
upon particular details of the Pennsylvania statute. Whether 
the state supreme court had in fact given the statute the limiting 
interpretation mentioned is questioned by Mr. Justice Brandeis’ 
dissenting opinion, which contends that the state court ruled no 
more than that the statute followed the established rule under 





T. Co. v. Cushman, 292 Fed. 930, 932-933 (oth Circ., 1923). But cf. Pacific L. S. 
Co. v. Lewis, 241 U. S. 440 (1916). 

45 253 U.S. 287 (1920). 

46 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287 (1920), 
approved in Bluefield etc. Co. v. Pub. Serv. Comm., 262 U. S. 679 (1923) ; Dayton 
etc. Co. v. United States, 263 U. S. 456 (1924) See also Keller v. Potomac etc. 
Co., 261 U. S. 428, 442 (10923). 

In United States v. Ju Toy, 198 U. S. 253, 260, 261 (1905), in holding an 
administrative finding to be conclusive, the Court prefaced its opinion with: 
“We assume in what we have to say, as the questions assume, that no abuse 
of authority of any kind is alleged.” (Italics ours.) 

47 See Laurence Curtis, 2d, “ Judicial Review of Commission,” 34 Harv. L. 
Rev. 862; E. F. Albertsworth, supra, 35 Harv. L. Rev. 127, 138; Cuthbert W. 
Pound, “ The Judicial Power,” 35 Harv. L. Rev. 787, 791; Ray A. Brown, “ The 
Functions of Courts and Commissions in Public Utility Rate Regulation,” 38 
Harv. L. Rev. 141; Frederick Green, “ The Ohio Valley Water Case,” 4 Ixt. L. Q. 
44; Ernst Freund, “ The Right to a Judicial Review in Rate Controversies,” 27 
W. Va. L. Q. 207; Thomas P. Hardman, “ Judicial Review as a Requirement of 
Due Process in Rate Regulation,” 30 Yate L. J. 681; Nathan Isaacs, “ Judicial 
Review of Administrative Findings,” 30 Yate L. J. 781. See also 69 U. or Pa. 
L. Rev. 148. 
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which a court may not reverse the commission for errors in judg- 
ment alone. A previous paper in this REviEw justifiably presents 
that if a precedent were being made that the latter is uncon- 
stitutional it would be abandoning many decisions, would be an | 
erroneous principle, and would be throwing the doctrine of judi- 
cial review into uncertainty.** These results must force us to 
believe that the difficulty lies in giving hospitality to a purport of 
the case by which the presumption of administrative correctness 
would be impaired. The disposition to so construe it may be 
prompted by a too combative predisposition on behalf of the 
administrative. The case was twice argued, and it is evident that 
difficulty was met by the justices in reaching common ground; 
and for this purpose Mr. Justice McReynolds uses the words 
“Looking at the entire opinion ” (of the state court). It is the 
usual phrase indicating disinclination to particularize, or to make 
a precedent upon any particular provision of the state statute. 
Its purport, in this view of it, is a generalization on the subject 
of limiting the judicial power. It leaves the existence of any 
limitation to be determined by examination of each statute inde- 
pendently; a definition of what constitutes a limitation of the 


judicial freedom is not attempted. The purport is to be content 
with laying down a principle; and this principle is that it is 
improper to subject the Constitution to compromise by limiting 
the judicial freedom to apply it. This means the invalidity of 
enacting even partial finality for non-judicial officers, in the sense 





48 FE. F. Albertsworth, supra, 35 Harv. L. Rev. 127, 139-140. At the close 
of another article in this Review adverse to the Ben Avon Borough case, the 
decision is described as producing the result that commission rate-fixing, and other 
administrative fields also, will be useless expenditure of time and money, the courts 
proceeding immediately “to tread laboriously over the same field” and “ decide 
the question as if they alone were qualified . . .”; the article having previously 
noted that “such a result will largely disappoint the purposes which led to the 
establishment of commissions, and turn the body of experts which the state has 
provided into a mere commission for taking testimony... .” Ray A. Brown, 
“The Functions of Courts and Commissions in Public Utility Rate Regulation,” 
38 Harv. L. Rev. 141. We also, in notes 17 and 18, have expressed like senti- 
ments if such be the true interpretation of the case. But we do not believe that 
the case is to be so interpreted. 

Rather it seems to us that in the adverse articles a very beneficent ruling is 
being strained by a too combative predisposition on behalf of the administrative. 
Their real contention seems to be that the administrative decision should be not 
only prima facie correct, but final conclusively. 
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of more than prima facie force for their conclusions, where con- 
stitutional guaranties are in question. 

At all events, that is as far as the present paper has occasion 
to refer to it, and to that extent it has been twice reaffirmed; 
and the anouncement is the more fortified to this extent by the 
fact that some would view it as going considerably further. 


V 


In water-title determinations, compromise measures arose 
early. The Supreme Court of the United States has, as yet, 
avoided direct expression upon the outright finality of adminis- 
trative determination of water titles enacted in Nebraska.*® We 
have already noted, however, that it has been ruled invalid in 
two states and voluntarily repealed in another; and a general 
belief in its invalidity can be inferred from the early rise of 
compromise plans. 

The first of these, which, with revision, is now the basis of 
most of the water codes, was prepared by Mr. Morris Bien, one 
of the ablest of the United States Reclamation Service adminis- 
trators, now a practicing attorney in Washington, D. C., who 
drafted a plan in which the initiative was by a suit in court 
brought by the attorney-general, — therefore a judicial procedure 
from the outset. A separate suit was authorized for each stream. 
The administrative’s function was to gather the evidence of the 
water claims on the stream involved and to report it into court 
for the court’s analysis and disposition, guided, as the court in 
any suit might be guided, by the administrative’s expert opinion 
on the physical data. Judicial supervision obtains over the 
process of making the determination from the very beginning 
of it; the court is not confined to dealing with a finished product, 
but (theoretically, at least) has control over the making of it 
while it is taking shape. The states that have built upon the 
Bien Code are about two-thirds of the irrigation states.” 





4° Enterprise Irr. Dist. v. Farmers etc. Co., 243 U. S. 157 (1917). 

50 Tdaho, New Mexico, North Dakota, Oklahoma, South Dakota, Utah, and 
Washington. With Colorado’ (whose code has been judicial only, and does not 
invoke the administrative), and Montana (which has no code and leaves the 
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The Bien plan gave preponderance to the courts, and did not 
become popular with all of the engineers. Oregon accordingly 
rejected the Bien plan and prepared another, reversing the pro- 
portion. In 1909 it enacted the “ Oregon plan,” which gives the 
control to the administrative, and adds the courts as an appendix. 

In the Oregon plan the process is: “ Up to and including the 
findings of the board, our water law is almost a literal copy of 
that of the state of Wyoming ”’** (where outright administrative 
finality is enacted). A complete determination is made by the 
administrative as though it ended there. When it is completed 
the courts are approached for the first time. The list is filed in 
a court by the administrative office and a proceeding is begun 
to have the court confirm it. 

This proceeding in the court consists in having dissatisfied 
parties file their criticisms of the list, these criticisms being called 
“exceptions ” to the administrative order creating the list; hear- 
ings are held on these criticisms, and the statute requires the 
court to enter thereupon a decree affirming the administrative 
list as it was presented, or with modifications. 

The Bien plan, of having the administrative conduct the work 


under control of the court, Oregon reversed to the plan of having 
the administrative act alone, and then proceed for judicial 





matter to the court’s general jurisdiction with incidental statutes), the list com- 
prises a little short of two-thirds of the irrigation states. See CHANDLER, ELE- 
MENTS OF WESTERN WALTER, Rev. ed., 67; WIEL, op. cit., §§ 1183, 1428. 

Some features of the Bien Code were held invalid in Bear Lake County v. 
Budge, 9 Ida. 703, 75 Pac. 614 (1904); St. Germain Co. v. Hawthorne D. Co., 
32 S. Dak. 260, 143 N. W. 124 (10913). 

It has been held valid in Utah and Washington as there revised and elaborated, 
retaining always the fundamental feature of conducting the administrative work 
under control of the court from the beginning. Eden Irr. Co. v. Dist. Ct., 61 
Ut. 103, 211 Pac. 957 (1922); Caldwell v. Erickson, 61 Ut. 265, 213 Pac. 182 
(1923). See 1919-1920 Report oF Utan State ENGINEER, pp. 18, 55. Funda- 
mentally the Utah water code is built upon the Bien plan. In contrast with the 
Oregon plan which sets before the court a completed product with no partici- 
pation by the court during the process of making it up, the Utah code gives 
supervision to the court from the first step, and constant judicial control as it 
proceeds. The Utah code is therefore in its fundamentals not included in the 
criticism made in this paper. The writer is not without hesitation in freeing 
it entirely. While the participation by the court is given formally, the detail 
of the statute is so arranged as to give the impression of discouraging much 
judicial activity in practice. 

51 In re Chewaucan River, 85 Ore. 659, 683, 175 Pac. 421, 426 (1918). 
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approval of a list in whose making the court had been allowed 
no part. 

The double jurisdiction, which a leading civil engineer in the 
water code movement had said cannot be permitted in this matter 
“any more than a railroad can be successfully operated with 
two presidents to direct its policy,” was set going in Oregon to 
work out which of the two rival authorities would dominate in 
practice. It did not take long after the act was passed for the 
Oregon administrative office to assert its claim to be the one, 
saying: 


“Tt is doubtful if the requirement of a confirmation. by the court 
strengthens the water code,” and “ the elimination of the circuit court 
from the proceeding altogether would enable the board to proceed with 
greater speed in determining rights. ... There can be no question 
that a board composed of men who have made a special study of practi- 
cal irrigation conditions and necessities will arrive at a decision more 
equitable and just than the average jurist... .”™ 


The Supreme Court of Oregon accepted the double arrangement 
as a constitutional distribution of governmental powers under the 
constitution of Oregon, and the Supreme Court of the United 
States on the question of due process gave its approval in 
Pacific Live Stock Co. v. Lewis.°* The statute very plainly 
provides that after hearings by the administrative there shall 
be a day in court, and it was held that there was therefore no 
administrative finality to complain of. On the strength of this 
decision, adaptations of the Oregon plan have been enacted in 
Arizona, California and Nevada and upheld, except in Cali- 
fornia where the question of constitutionality has not reached 
the supreme court.” 





52 1909-1910 REPORT OF OREGON STATE ENGINEER, 61-68. 

53 241 U. S. 440 (1916). Citation to Oregon cases will be therein found. 

54 Stuart v. Norviel, 226 Pac, 908, 911 (Ariz., 1924) ; Humboldt L. & C. Co. 
v. Dist. Ct., 224 Pac. 612 (Nev., 1924). In California, although in force nearly 
ten years, the statute has not been extensively put in practice, and its con- 
stitutionality has not come to the supreme court for consideration. The nearest 
rulings are Tulare W. Co. v. State Water Comm., 187 Cal. 533, 202 Pac. 874 
(1921) ; City of Gilroy v. Kell, 228 Pac. 400 (Cal. App., 1924); and Daley v. 
Cox, 48 Cal. 127 (1874). 
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VI 


The Supreme Court of the United States decided the Pacific 
Live Stock case upon the existence of access to the courts in 
principle, and did not inquire into the sufficiency of the access 
in operative detail in the Oregon plan, the question not being 
presented by either party. 

Since the Ben Avon Borough case, it now becomes permissible 
to consider whether the part assigned to the court in the Oregon 
plan is the free and independent judicial act which the Supreme 
Court of the United States requires in such a connection. 

Anxiety is sometimes displayed in some of these Oregon plan 
statutes lest the court, upon the deposit of the administrative 
list with it, will go too far in disturbing it. The procedure per- 
mitted in the courts is curtailed in some of them. The statutes 
prescribe, among other precautions, that the court shall have 
power to modify the administrative list, but omit power to 
reverse, or to set the whole aside and proceed on a new plan. 
The court is directed to “ affirm or modify ” it, which is to affirm 
or partly affirm; and the court’s acceptance of the administrative 
list is in some substantial part thus compulsory. 

Restrictions are brought to bear also upon the “ exceptions ” 
which constitute the claimant’s avenue of presenting to the court 
his dissatisfaction with the administrative’s list. These “ excep- 
tions” are the climax of the water code plan, smoking out the 
slumbering controversies whose removal is the object of the plan, 
together with such new ones as the administrative list may have 
produced. The Supreme Court of the United States pointed out 
in the Pacific Live Stock case that water rights in a common 
source of supply are necessarily intermingled; and determination 
of one of them cannot be separated from determination of the 
others; they are not separable determinations. ‘“ Exception ” 
for better priority is a claim adverse to all over whom the advance 
is sought,’ depriving, by that much, those who were otherwise 





55 “They [the “exceptors”] want more water or more favorable terms for 
the use of what they have. If successful, this means that the award to other 
parties will be disturbed in some measure.... The reason is that the very 
essence of any decree in such litigation is the determination of the relative rights 
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ahead; and, according to the particular instance, it may deprive 
the latter of all water in a dry season. The determination of one 
right has its reflex operation on the other, and none can be 
properly determined alone. 

Yet all of these statutes deny or greatly impede notice to any 
one of the owners regarding the exceptions of the others (however 
much adverse to each other the exceptions may be), or chance to 
be heard thereon if such chance be desired; the statutes are 
intentionally drafted to prevent or greatly impede such a course. 
By forcing each exception to a separate determination, with 
refused or greatly impeded knowledge or participation by those 
whom the exception disadvantages, the court is intentionally 
deprived of the means to properly deal with them. 

The pressure brought to bear upon the court is yet stronger 
in another direction. 

Born of confusion and absence of knowledge what the rights 
are, when the administrative list has been made it is an act of 
creation, and on a large scale. Land title acts such as 
the Torrens Acts determine the title of one against the others, 
but of only one —the plaintiff. They make no determination 
between co-defendants. A Torrens defendant cannot question 
the validity of the proceeding upon another defendant because 
the proceeding does not enter into relations between him and his 
co-defendants.°* But in the water code proceeding all claimants 
on the river are to have their rights established; it determines in 
one proceeding not merely the relation of one to all, but of all 
to all. The water adjudication “is intended to be universal and 
to result in a complete ascertainment of all existing rights”; the 
adjudication of only one, or a few, or any less than all together 
“would amount to nothing.” ’ There is thus aggregated into 





of the parties. This element of each right being relative to all others persists 
from the beginning to the end of such litigation, so that the plaint of one party 
must affect all others in a greater or less degree.” In re Chewaucan River, 89 
Ore. 659, 665, 171 Pac. 402, 403-404 (1918), aff’d, on rehearing, in 175 Pac. 
421 (1918), under a new opinion which did not detract from this. 

56 Tyler v. Judges, 179 U. S. 405 (1900); Detroit etc. Ry. v. Osborn, 189 
U. S. 383 (1903) ; Brophy v. Kelly, 211 Fed. 22, 29 (sth Circ., 1914) ; O’Laughlin 
v. Covell, 222 Ill. 162, 78 N. E. 59 (1906); McDonell v. Glos, 266 Ill. 504, 107 
N. E. 897 (1915); Gibson v. Glos, 271 Ill. 368, 111 N. E. 123 (1915). 

57 Pacific L. S. Co. v. Lewis, 241 U. S. 440 (1916). 
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one proceeding a determination against all, repeated for each in 
turn, resulting in adjudging a total of relationships — actual or 
potential controversies — involving the square of the number of 
' claimants.”® 

When the administrative list upon this interlaced mass is filed 
in the court by the administrative office, a claimant, however 
much disappointed, enters court against its presumed correct- 
ness in a situation which the following portrays: 


fone iy Se pti is 


wig ghee Pah soe lik coho 


“ All or nearly all of the settlers who did the original work are gone. 4 
Those who do appear are hampered with failing memories, or are 7 
unable to dissociate fact from hearsay. Neighbors testify from im- 
pressions remaining after the lapse of years. Much of their testimony Z 
is guesswork. Men who were boys when the things inquired about — : 
were being done appear, and their testimony is colored by the free 
fancies of boyhood which memory still retains.” °° 









58 If the number of claimants be represented by the letter m, the Torrens Act 
adjudges m-1 relations. The water code determination repeats this for every 
pair of claimants; and as there are 4m pairs it aggregates (n—-1)4n, which is ‘ 
4(n?-mn). It might be suggested by the following diagram: 5 







@) uy 





a. 


Torrens Land Suit Water Code Determination 
by A as Plaintiff on the State’s Initiative 





















A further illustration may be taken from one of the cases in which there were 
430 claimants. Between one of them and the others there are 429 possible 
controversies, and to determine one right alone involves determining that number 
of relations. In the proceeding by the state this determination takes place as a 
many times as it is possible for the claimants to be paired (that is, come in 
controversy), and in 430 there are 215 possible pairs. It results in adjudging if 
therefore 215 times 429 relationships, a total of 92,235. But the administrative 4 
list as filed in that case was not cantent with one priority per claimant, and 
instead of giving a man a priority for his whole property the list divided the 
properties into parts and gave different priorities to different parts of the same 


property; sometimes ten or more different priorities in the same owner. The ; 
number of relationships presented for determination between the different claim- ; 
ants thereby enlarges to some further multiple of the above total. : 


59 Allen v. Petrick, 222 Pac. 451, 452 (Mont., 1924). Montana is not a ; 
water code state. But this passage is given because it happened to be con- ; 
veniently at hand. Similar quotation could be made from the rest; it is the ; 
premise of the water codes. d 
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It is the accumulated confusion with which the matter began. 
If a complainant has, in spite of the premised confusion, con- 
vincing proof that his own date is listed too late, he is none the 
less as helpless as at the outset to show the errors in the dates 
set for others whereby they were put ahead of him, when they 
should have been put behind him even if his own date be un- 
changed. For a claimant at the foot of the list, verification of 
the list would involve checking the whole river, and for a claim- 
ant elsewhere on the list the burden of verification is propor- 
tionate to the length of the list ahead. When the users are 
numerous, any claimant wishing to reéxamine this mass of ma- 
terial meets the same physical impossibility that caused state 
action to be invoked at the outset. 

The day in court which is to relieve the plan from being one 
of administrative finality becomes but the privilege of the indi- 
vidual to proceed alone, a privilege which was postulated to be 
beyond individual handling. The sole function allowed to the 
court is to hold a hearing under conditions which the plan 
premises to be impossible. 

The court, by the plan, is thus handed a finished product which 
the court had no part in making; the court is required to pass 
upon requests for change with incomplete or no distribution of 
knowledge thereof to those whom the change would disadvantage, 
lest by opposing they cause litigation in the court and thus 
increase the court’s activity; and no change may be made by the 
court that would go so far as to set the whole list aside, affirm- 
ance of a substantial part being compulsory upon the court. 
The court is handed even this very limited function with 
the premise that, however unimpeded he and the court. might 
otherwise be, a complaining party can offer, against the presumed 
correctness of the administrative list, only doubts and therefore 
nothing. The intention is to have very little done in the court, 
and the plan is amply shaped to that end. The court therefore 
finds that very few owners come before it, and it confirms the 
administrative list 90% (or, it has been said, 99%) by default. 

The means of opposition are so limited that the result in the 
case of the remaining percentage who appear is little different. 


60 The reported cases illustrate that usually the court is forced by circum- 
stances to let the administrative list stand with little change, because criticism of it 
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By this Oregon plan, therefore, the administrative’s deter- 
mination of property rights takes the form of a complete deter- 
mination. The court procedure becomes a more or less perfunc- 
tory form of affixing a seal upon it, as distinguished from a 
process producing results of its own. Thorough investigation 
by the court would be to restore its predominance as in the 
Bien Code, which it is the essence of the Oregon plan to reverse. 
The participation of the court is to be ministerial to the adminis- 
trative; to affix to its document the seal of constitutionality by 
a proceeding intended to be limited. The Oregon plan, finding 
itself unable to close the doors of the courts, allows them to 
hold a short ceremonial, and reduces them to little more than 
a rubber stamp. 

There is a remark in a recent opinion of the Supreme Court 
of Oregon which may or may not have significance here. The 
court was emphasizing the need of definiteness in water decisions, 
and followed with this remark: “ Especially should this rule be 
applied since the water board of the State of Oregon has ceased 
to function, except by the state engineer, who will probably be 
unable to adjudicate many of the water rights in the state.” 
If this is a sigh of relief it may be premature, as the State 
Engineer of Oregon views the change as a consolidation without 
impairment of function; but it may be an indication that all has 
not been going so well under the Oregon plan as might have been 
supposed. 

There have been numerous analogies suggested for the nature 
of the proceeding.’ To the best of the present writer’s under- 








is overwhelmed by the sheer momentum of bulk. Scossa v. Church, 43 Nev. 
407, 187 Pac. 1004 (1920); In re Alpowa Creek, 129 Wash. 9, 224 Pac. 29 
(1924); In re Hood River, 227 Pac. 1065 (Ore., 1924). “Such a judgment, 
though it may indeed constitute the efficient medium of finality, is no more 
than an unsubstantial appearance of a real judicial pronouncement,” is the com- 
ment upon this situation made in a Nore in 35 Harv. L. Rev. 451. 

Of course, if anything were to arise that would cast doubt upon the officials’ 
good faith, complaint would arise more frequently; but the workers in this field 
have been devoted to their work, and doubts of their integrity have seldom 
arisen. 

61 Eastern Oregon Live Stock Co. v. Keller, 108 Ore. 256, 259, 216 Pac. 556, 
557 (1923). 

62 Oregon seems to view the work of the court as an appeal from the adminis- 
trative, which the Oregon constitution allows. See note 8, supra. Nevada views 
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standing, the proceeding is in the nature of an interpleader. It 
is a proceeding brought by the state to compel the owners along 
the river to interplead among themselves and come to a final 
determination of all conflicts,** existing or potential.°* By the 





it as a new suit and not an appeal, because such appeal is not allowed by the 
constitution of Nevada. Vineyard v. District Court, 42 Nev. 1, 171 Pac. 166 
(1918). It is also sometimes likened to confirmation of a report of a referee; 
but, at least in the states where the constitution does not permit viewing the 
work of the court as an appeal, how can a litigant (which the administrative 
then becomes) be also a referee? It is also likened to confirmation of irrigation 
districts; but the latter confirmation is only of procedure. “It must be obvious 
to every lawyer that .. . in such a proceeding [irrigation district confirmation] 
private rights are not and cannot be affected.” Surrage v. McKay, 60 Ut. 117, 
123, 206 Pac. 722, 724 (1922). See also Recl. Dist. v. Lovdal etc. Co., 42 Cal. 
App. 271, 279, 183 Pac. 598, 602 (1919). It has been compared to confirmation 
of Mexican grants, but that determined only between claimants under a single 
title. It was not an establishment of independent cross-titles between many 
persons, 32 Cyc. 1233. No comparison between it and a trustee winding up 
an estate and distributing it among the beneficiaries has been seen. It is thought 
that such an analogy could not be followed out. 

63 It is the object of the water code system. When an adjudication of right 
has been made in a proceeding brought for that purpose, the water officials must 
execute it as it stands, so long as it stands, although they disagree with it or 
may think it abandoned. The adjudication cannot be collaterally attacked. 
Bieser v. Stoddard, 73 Colo. 554, 561, 216 Pac. 707, 709 (1923); Boulder etc. 
Co. v. Hoover, 48 Colo. 343, 110 Pac. 75 (1910); Farmers Irr. Dist. v. Frank, 
72 Neb. 136, 100 N. W. 286 (1904); Rasmussen v. Blust, 83 Neb. 678, 120 N. 
W. 184 (1909); Enterprise Co. v. Tri-State Co., 92 Neb. 121, 138 N. W. 171 
(1912), aff'd in Enterprise Irr. Dist. v. Farmers etc. Co., 243 U. S. 157 (1917); 
Gay v. Hicks, 33 Okla. 675, 683, 124 Pac. 1077 (1912) (“ ... The statutes are 
intended in their scope to fix finally and definitely the rights of all interested 
parties in and to the waters of any stream in question; the purpose of these 
statutes being to secure a decree which shall be conclusive and final and not 
subject to collateral attack.”); Squaw Creek Irr. Dist. v. Mamero, 107 Ore. 
291, 290-300, 214 Pac. 889, 892 (1923) (‘‘ While it does not appear from the 
record that the claim now made by ‘plaintiff was asserted or advanced... in 
the adjudication proceeding, it was nevertheless involved therein, and is con- 
cluded (against him) by the decree . .. that the water rights . . . were appur- 
tenant to definitely described land. ... The claim cannot be relitigated in this 
suit.”) ; Claypool v. O’Neill, 65 Ore. 511, 133 Pac. 349 (1913); Jn re Chewaucan 
R., 89 Ore. 650, 175 Pac. 421 (1918); Ophir Creek Water Co. v. Ophir Hill 
Consol. Mining Co., 61 Ut. 551, 558, 216 Pac. 490, 493 (1923), (“It would be 
something unheard of before in judicial procedure if [the allowance] could be 
considered open in a case where a party is charged with violating the decree.”) ; 
Parshall v. Cowper, 22 Wyo. 385, 143 Pac. 302 (1914); Van Buskirk v. Red 
Buttes Land & Live Stock Co., 24 Wyo. 183, 156 Pac. 1122, 160 Pac. 387 
(1916); Bamforth v. Ihmsen, 28 Wyo. 282, 317 et seq., 204 Pac. 345, 357, 205 
Pac. 1004 (1922). 

64 As has been said under the Torrens system, “ Notwithstanding the fact 
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Oregon method of carrying it out, the work is so arranged that 
this interpleader receives no opportunity, or at best a very in- 
complete one, of realization in the court. Its opportunity of 
realization is confined in substance to such as may have occurred 
before the administrative. 

The day in court, — which is to relieve the plan from the objec- 
tion of administrative finality, — being incomplete at best, it 
may be a valid question whether the Oregon plan would success- 
fully pass the United States Supreme Court at the present day, 
under the test which the Ben Avon Borough case establishes. 


VII 


The claim of expediency made by the proponents of the Oregon 
plan reiterates in a compromise form the claim which initiated 
the movement for administrative finality in Wyoming, —the 
claim of the expediency of having civil engineers determine water 
titles in preference to the courts, and of having the courts and 
property owners submit to the administrative finality without a 
protest. 

It should not be too much to ask that the efficiency of engi- 
neers subordinate itself willingly to the impartiality to which the 
courts are sworn, and to which no one else is sworn. Knowledge 
of that impartiality, far more than efficiency, is the cornerstone 
of public peace and prosperity. The administrative, in the 
words of the report of the New York Judiciary Constitutional 
Convention of 1921, acts not with “the cold indifference of an 
impartial judge,” but to carry out a declared purpose; it is 
an annex to the executive.® Its interest in irrigation matters 
is in promoting new projects. In defining whether the new 
projects maintain the respect due to existing rights, should the 
executioner be also the dominant judge of the legality of his 





that in a particular case there is the possibility that the application for regis- 
tration will not be opposed, nevertheless the proceeding is essentially an adversary 
one, for, a hostile claim being possible, there is, in contemplation of law, an 
adverse claim to be settled, and a right to be protected against a possible claim- 
ant.” Title etc. Co. v. Griset, 189 Cal. 382, 388, 208 Pac. 673, 676 (1922). 

65 See Cuthbert W. Pound, “ The Judicial Power,” 35 Harv. L. REv. 787, 792. 








476 HARVARD LAW REVIEW 


execution — of the extent of the surplus water available? In 
another way of saying it, public confidence in justice is better 
than new investments without it; and a good name is better than 
great riches. 

There is often an inclination, even when studying history, to 
attribute the main results to purely material means, forgetting 
that visible results could not have come without moral strength 
and confidence behind them. It was the latter that chiefly 
weighed in the scale. If this lesson of history is neglected, we 
drift slowly but inevitably to drawing up procedural schemes as 
though they had intrinsic value. ‘“ Lest we forget,” it was over- 
confidence in efficiency that exchanged the Recessional for the 
Hymn of Hate, with unenviable result. If either impartiality 
must be sacrificed or efficiency, there should be no hesitation in 
the choice. 

If this be agreed, it becomes less important to inquire whether 
superior efficiency is obtained by subordinating the courts to the 
administrative in this instance. If the inquiry be made, how- 
ever, there should be no offense in taking note that administra- 
tive experts have their lapses like other people; and while their 


work is excellent in many ways,” their efficiency in producing 
certainty should not be assumed further than is merited. 

It is apt to turn into a considerable measure of personal dis- 
cretion in practice. Lack of knowledge wherewith to check the 





66 We read: “It must be conceded that it would be much more expensive 
and troublesome to applicants to be compelled to resort to the district court 
where they would have to employ lawyers, subpoena witnesses, and pay them 
per diem and mileage than it would be to have their applications determined by 
the state engineer, upon affidavits, and, perhaps, without attorneys, as has often 
been done in the past.” In re Application 7600, 225 Pac. 605, 608 (Ut., 1924). 
But the tacit assumption which the quotation makes that the result is better 
because it is cheaper does not necessarily follow. In this as in other matters 
one is apt to get about what one pays for. 

67 The benefit of expert knowledge and equipment, which has become indis- 
pensable in many fields, has been emphasized by Henry Wolf Biklé, “ Judicial 
Determination of Questions of Fact Affecting the Constitutional Validity of Legis- 
lative Action,” 38 Harv. L. Rev. 6; Felix Frankfurter, “ Hours of Labor and 
Realism in Constitutional Law,” 29 Harv. L. Rev. 353; Ray A. Brown, “ The 
Functions of Courts and Commissions in Public Utility Rate Regulation,” 38 
Harv. L. Rev. 141. The last-named article concedes, at the same time, that “ It 
is doubtless true that in many cases commissions and boards have acted arbitrarily 
and in defiance of the dictates of reason and justice.” At p. 179. 
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administrative list of rights makes it an act of creation in which 
the administrative officers exercise considerable freedom, and 
their list contains a considerable element of re-distribution of 
property. It becomes much as they choose to make it, and their 
adjudication of rights is qualified, in addition, by reservations 
like the following: 


“ , . the specification of a definite amount of water per acre, in 
these findings, shall not be taken as granting that specific amount of 
water to any water user, but shall only be taken as a rule and guide 
for the water master in the distribution of a maximum amount of 
water to any water user.” ° 


In an instance in another state where there were about four 
hundred and thirty ranches, a different priority was assigned to 
different portions of each ranch, thus listing a total of about 
two thousand five hundred priorities, without assortment and 
unclassified. The owner of a supposed position, as one or more 
units on a string of beads, was placed in a heap of two thousand 
five hundred beads shaken from a bag unstrung. None could 
see who came before or after him, nor negotiate for the purchase 
or sale of a known position in the list. The administrative is 
thereby left to follow its personal inclinations as freely as with 
rights confiscated. The following is also added: 


“Tn defining the distribution of water to appropriators the State 
Engineer and Water Commissioners of the various districts shall give 
due consideration to the head required to distribute the water over 
the land and to the water which returns to the stream-system and 
becomes available for the use of other appropriators,” and a “ due 
allowance ” for losses in transmission; while the state engineer’s order 
for fall and spring irrigation and for stock-watering during the non- 
irrigating season is an award of title reading “each user shall be 
entitled, in his proper proportion and priority, in such reasonable 
amount as necessary ” (without disclosing any indication of the pro- 





68 In re Waters of Umatilla River, 88 Ore. 376, 401, 168 Pac. 922 (1918), 
172 Pac. 97, 100 (1918). The court said: “ The water-master is an adminis- 
trative officer’ charged with the duty of carrying out decrees fixing water rights. 
The provision above quoted from the decree vests the water-master with large 
powers out of harmony with the statute and with sound principles. That portion 
of the decree will be eliminated.” 
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portion, priority or reasonable amount which the administrative con- 
templates). 


When the owner is not told what his position will be in a 
series in which a large number of people may be entitled ahead 
of him, then “ what a man does not know and cannot find out is 
chance as to him”; *° and chance becomes the end of the cam- 
paign for certainty and of administrative finality. 


VIII 


To say that the subject has already reached its permanent 
form would be premature. It will probably go through progres- 
sive stages like other things. Regulation of streams when the 
users are numerous cannot be made by mechanical division 
according to past data. It is a matter of adjusting present daily 
needs of many people to conditions that are constantly chang- 
ing. The contention for finality in these determinations will 
probably decline as the results are found to fall short of what 
was promised, because the contention promised too much. 

It sought to reduce the matter to the civil engineering ideal 
of a fixed formula, a course to which the matter is not adapt- 
able.” Just as it is said that specialization of living organisms 
is the first step toward extinction, so it is probably no mistake 
to say that the movement to restore rigidity to priorities has 
taken the step that will eventually lessen priority as a control- 
ling factor. The title determinations are after all not an end in 
themselves, and are only incidental to regulation. The latter 
cannot remain always with the past, growing ever more remote. 
If one may prophesy, there will come a time when the principles 
of repose — prescription, estoppel, laches, acquiescence and the 
like — will force themselves into recognition and establish the 
status quo of the present as the legal right, however different from 
the past it may be. 





69 Dillingham v. McLaughlin, 44 Sup. Ct. Rep. 362, 363 (1924), per Mr. 
Justice Holmes. 

Since this was written, the administrative in the 2,500 priority case has 
prepared a chronological sogregation of rights at the court’s direction. 

70 See notes 5 and 7, supra. 
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To minister to present conditions, and not to past ones, 
will be found to be the proper field. We need not be surprised 
if a time comes when the administration will proceed to this with 
a frank recognition of the fact, which their results are already 
indicating, that discretion must be the main reliance. The ad- 
ministration will come frankly to apportion the water among the 
users with equal consideration and without discrimination, much 
as public service commissions do in distributions of another kind. 
The large and well-maintained projects must and undoubtedly will 
have their priorities observed with considerable fidelity. That is 
no more than keeping public faith with them. But their number 
is limited in comparison with the army of appropriations that no 
longer have well-defined bounds. 

With the frank recognition that discretion is indispensable to 
administration among the latter, there will come from them an 
equally strong demand for enactment of free and open access 
to the courts for any complaints against abuse of that discretion. 
The efficiency of the administrative will find liberal and sufficient 
protection in the already established principle that application 
must first be made to the administrative for voluntary correction, 
and in the presumption of its correctness when the courts are 
reached. 


IX 


The good intention of the advocates of finality in the adminis- 
trative is not doubted. We have to remember, though, that in 
all connections, and not in any respect confined to waters, theirs 
is the political theory against which constitutional government 
arose. The latter keeps legislators, judges, and executives apart 
because of the tradition of hard experience received from the 
days of the old way when all power was in the same hands, and 
due process is guaranteed because of the experience that men 
in power grow more concerned in the pleasure of exercising it 
than in the manner. It is universally admitted that some overlap 
in the distribution of powers is unavoidable. Few deny, how- 
ever, that policy demands that the overlap be kept as small as 
Possible. A balance was secured which does not pretend to make 
government perfect, but comes the nearest to a result “under 
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which good government is made easy and bad government is made 
difficult.” ™ 

No more famous case appears in the reports than the pro- 
nouncement of Chief Justice Marshall that the courts will enter- 
tain litigation even against members of the president’s cabinet 
in certain instances.”” The ordinary man has since then been 
so used to knowing that if he feels wronged by public officials 
he can turn to the courts for as impartial a hearing as human 
nature permits, that it is hard to realize that the contention for 
administrative finality, wherever made, contemplates a situation 
with the courts gone. Yet in the end it can mean only that, 
and for its result the following, a not overdrawn description, 
retains its vitality: 


“The benefits of the integrity and moderation of the judiciary 
have already been felt in more states than one; and though they may 
have displeased those whose sinister expectations they may have dis- 
appointed, they must have commanded the esteem and applause of 
all the virtuous and disinterested. Considerate men, of every descrip- 
tion, ought to prize whatever will tend to beget or fortify that temper 
in the courts; as no man can be sure that he may not be to-morrow 
the victim of a spirit of injustice by which he may be a gainer to-day. 
And every man must now feel, that the inevitable tendency of such a 
spirit is to sap the foundations of public and private confidence, and 
to introduce in its stead universal distrust and distress.” ** (Italics 
ours. ) 


At the last election the advocates of legislative supremacy as- 
sumed that if Congress passed laws twice they would all be good 
laws. So here the great good which administration can do in 
numerous fields if well conducted leads many to decline to face 
the fact that if it is not well conducted it is capable of doing just 
as much harm. In their eagerness to make the executive supreme 
they say to the courts, “ Prophesy not unto us right things, speak 
unto us smooth things.” They tender curtailed judicial epilogues 
grudgingly appended by statutes to administrative action as a 
perfunctory scene to close a play, a period to an accomplished act 





71 Cuthbert W. Pound, “ Constitutional Aspects of American Administrative 
Law,” 9 Am. Bar Assn. J. 409, 416. 

72 Marbury v. Madison, 1 Cranch (U. S.) 137 (1803). 

78 Tue Feperarist, No. 78. 
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for form sake. Having thus created an ambiguous appearance, 
they look to the presumption in favor of constitutionality to 
disarm criticism. 

It has become the fashion in many fields to try to compromise 
in this way with constitutional restraint. When the influence of 
such cases as the Ben Avon Borough case has made itself felt, 
such compromises may lose some of their plausible appearance. 


Samuel C. Wiel. 


SAN FRANCISCO. 
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CUSTOM AND THE COMMON LAW IN KENT 


HE study of rural conditions in the countryside of medieval 

England leads into paths that are beset with danger for the 
student of history who is unlearned in the law. Yet an important 
approach to the study of the origin of the common law lies 
through the investigation of regional custom, which is distinctly 
the concern of economic as well as of legal history, and no study 
of early legal development can be complete which does not 
reckon with the affirmation, denial, or modification by the king’s 
courts of such customary usages as lie, in the words of the Year 
" Books, hors de la ley commune, or even encountre commune 
dreyt. By contrast with what lies outside it we may seek to 
limit more clearly the field of the common law. It is possible, in 
other words, to follow a little further in detail, although slowly, 
Maitland’s brilliant definition of the common law in terms of what 


it was not. 
The lines separating even the most marked of the contrasting 


fields of common law, on one hand, and special law and custom, 
on the other, are sometimes difficult to follow in a given instance. 
If, to take a specific example, the printed Year Books of the 
reign of Edward I be examined from the point of view of the 
relation between common law and specialty, a large number of 
cases will be found involving the competence of the king’s courts 
in matters of prerogative, church law, law merchant, the law of 
Jewry, the forest law. From this point of view, too, the question 
of whether statute law in a matter in dispute confirms or defeats 
the common law or the custom formerly observed, becomes of 
great interest. For example, these Year Books state* that the 
provisions of the statutes of Merton? and of Westminster II* 
with regard to pasture, were “against the common law ”; —as 
indeed must necessarily have been true, if to every free tenement 
of anciently arable land in the village there was originally ap- 
pendant the right of common of pasture for all its cattle, levant 





1 Y. B. 20-21 Epw. I, 355, 435; 21-22 Enw. I, 63. Cf. Bracton, f. 229. 
af Ost 
8 C, 46, 
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and couchant, during all the year over all the waste. With such 
a customary right approvement of any portion of the common 
waste allowed by statute to lord or neighbour would obviously 
interfere. Another contrast prominent in these Year Books is 
that between the rules of common law and the privileges of the 
ancient demesne of the king. Certain tenements are said to be 
devisable by will and hence not held at common law: are they 
then, it is asked, in free borough or ancient demesne? * Again, 
will an ordinary common-law writ (not the little writ of right 
close which was the peculiar privilege of ancient demesne) run 
for the recovery of a tenement in ancient demesne in the case 
of one who has the estate of the king in that tenement,” for a 
parson whose only remedy is the utrum?° Much is said also of 
the relation of common-law procedure to the customs of bor- 
oughs.” Such customs might be exotic, originating in franchise, 
or they might be already existing regional customs embodied in 
franchise, — an example of the second kind may be the curious 
payment, sometimes called “ fulstingpound ” in rural Ramsey 
manors, which closely resembles the twelve-penny amercement of 
burgage tenure, derived by Miss Bateson from Breteuil.* 

There remain a large number of cases, usually less clear in 
their outline and less often studied by legal historians, amongst 
which, from one point of view, those having to do with ancient 
demesne privilege or the indigenous customs of boroughs might 
be included, where the “custom of the country,” consuetudo 
loci or patrie, vsage du pays, the custom prevalent in the region 
in question, is urged in the pleading before the court by either 
party. The best known “custom” is that of Kent,’ but the 





4 Y. B. 21-22 Epw. I, 71; 33-35 Epw. I, 311. Cf. Y. B. 6-7 Epw. Il 
(Seld. Soc.), 54; and 3 Eyre or Kent (Seld. Soc.) 155, where gavelkind tenants 
are said to be nearer the common law than ancient demesne socmen. 

5 Y. B. 20-21 Epw. I, 379: “ Tut ne seyent le tenements dedeyns le maner 
a la commune ley, si nous, ke avioms le estat nostre seygnur le rey, ne pusum aver 
nostre rekeveryr par la commune ley.” 

® Ibid., 449. . Cf. ibid., 393; Y. B. 30-31 Enw. I, 19; 32-33 Epw. I, ror et seq. 

7 For example, Y. B. 20-21 Epw. I, 221, 265, 307; 21-22 Epw. I, 55, 287; 
30-31 Epw. I, 461, 545; 32-33 Epw. I, 409, 511; 33-35 Epw. I, 73, 77, 83, 117. 

8 Cf. M. Bateson, “ Laws of Breteuil,” 16 Enc. Hist. Rev. 92; N. Neilson, 
“Customary Rents,” 2 Oxrorp Stupzes 1n Sociat AND Lecat History, 52, 91, 119, 
177 et seq. 

9 Y. B. 20-21 Epw. I, 327; 30-31 Epw. I, 165 et seg.; 33-35 Enw. I, 351. 
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custom of Cornwall,*® the custom of the north where cornage 
prevailed,’ and the custom of the county of York,’ also emerge 
clearly in these Year Books. Here or elsewhere too, are indica- 
tions of the custom of the county of Gloucester,’* the custom of 
the county of Norfolk,** the “custom of the fen,”** seen both 
in measures for defence and also in pasture rights, the use of 
the forest defendue of Coupland in Cumberland,** the usages of 
Dartmoor,’ of the woods of Essex,’* of the weald of Kent,’ 
of the tenements of the boscage in Sussex,?® the customs with 
regard to partibility of tenement elsewhere than in Kent,” and 
the custom of borough English, especially in southern Sussex.” 
These are undoubtedly only a very few of the possible examples 
of the consuetudo loci; further study of different regions will 
reveal more “of the customs of counties, cities, boroughs, and 
vills,” recognized as such, it will be remembered, by Bracton,” 
and will throw further light on those already known. Perhaps in 
the end, especially if the search for evidence be extended from 
pleadings before courts to the many examples of the “ custom 
of the manor ” of which the royal courts may rarely have to take 
cognizance, it will be possible to know something of the regional 
custom of most parts of England, over which the law of military 
tenements has been laid. 

The consuetudo loci was evidently territorial in the sense of 





Cf. also 1 Stat. oF REALM, 223-225, 226-227; Eyre or Kent (Seld. Soc.), passim; 
Ass. PLAC., 44, 144; et passim in legal records. 

10 Y. B. 30-31 Enw. I, 165 et seq. 

11 Y. B. 30-31 Epw. I, 65 et seg. 

12 Y. B. 30-31 Epw. I, 545; 33-35 Epw. I, 239, 457. 

13 See De Prerogativa Regis, 1 Stat. oF REALM, 226. 

14 Y, B. 6-7 Epw. II (Seld. Soc.), 54. 

15 See N. Neilson, “ Terrier of Fleet,” 4 Brrr. Acap. Recorps, xlix et seq., 
lvi et seg.; Brack Boox or St. Aucustine, G. J. Turner and H. E. Salter ed., 
1 Brit. Acap. REcorDS, 99. 

16 See “Terrier of Fleet,” supra, 106. 

17 See S. A. Moore, “ Rights of Common,” 1 DARTMOOR PRESERVATION 
Society. 

18 See FisHEeR, Forests oF Essex; J. H. Round, “ Forest of Essex,” 3 Jour. 
ArcHarkoL. Assn. (N. S.) 36 e¢ seq. 

19 See, for example, FuRLEY, WEALD oF KENT. 

20 See Lambeth MS. 1212, ff. 85, 225, 422. 

21 See, for example, 1 Stat. oF REALM, 227; Rew, Councit or THE Nort#, 6. 
See especially 2 Pottock AND Marrianp, History or ENGLisH Law, 270, and note. 
22 See 6 Sussex ARCHAEOL. Soc. 164 et seg. 2% Bractron, De Lecwvs, f. 1. 
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having force within a given region, but within that region it was 
applicable to certain classes only, not to all dwelling there. Not 
all tenants of manors in ancient demesne had the privileges of 
the special remedies, but only those called free sokemen; not all 
dwellers in a borough had the custom thereof, but only the 
burgesses; not all tenants in Kent held in gavelkind, although 
the legal assumption within all the county was in favour of gavel- 
kind and contrary condition had to be proven as specialty; not 
all tenements in wild and waste regions of fen and wood had the 
benefit of certain pasture rights, but only the ancient tenements. 
Thus rights of common for cattle “horn under horn” in the 
waste of several vills, pur cause de vicinage, were appendant only 
to land anciently hided, de tut temps hide; newer tenements 
paid for the privilege of commoning in the waste.”* 

Perhaps in this attempt to block out some of the fields of 
custom or law which lie outside the common law, a word should 
be said of the great and difficult tenure of socage, whose history 
is yet to be written. While probably generally considered a 
common-law tenure, it was yet closely akin to ancient demesne 
and the gavelkind practices of Kent, and might for purposes of 
argument at least be placed by a hard pressed lawyer hors de la 
ley commune.** If the common law was regarded, as seems fre- 
quently but not invariably to have been the case, as primarily the 
law of military tenements, it is clear that socage, the survival of 
earlier conditions, would require at least an extension of that law 
to cover it. Definition is lacking, however, and contradictory 
evidence can be educed from the pleadings. Generalization on 
such matters was wisely avoided by the law. 

No region of England affords more important evidence for the 
study of local custom, vsage du pays, than the county of Kent. 
Its position across some of the most travelled roads communi- 
cating with the continent led even in Norman times to an early 
self-consciousness and a formulation of customary arrangements 
with regard to lands and persons, too clearly recognized to be 





24 See “ Terrier of Fleet,” supra, x et seq., xlix et seq. 

25 See Y. B. 6-7 Epw. II (Seld. Soc.), 54: “Toudeby: En cel socage ge 
nest mye accordaunt a la commune ley la ou les tenementz sount entremellez . . . 
Herle: La graunte chartre parle generalment qe tant auant fet a entendre de 
sokage cum descuage.” 
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obliterated by the growing force of legal rules developing pri- 
marily for military holdings. The privileges of its greatest 
church are indicated in Domesday Book; its greatest liberty, that 
of the Cinque Ports, became necessary for the defense of the 
kingdom and was able therefore to maintain its own courts and 
customs.*® Great stretches of woodland and marsh, on the other 
hand, — the weald of Kent extending westward from a line 
drawn roughly along the edge of the hills from Appledore to 
Bonnington, Romney Marsh, early drained but needing constant 
defense against the sea, the partly undrained marshes south of 
Rhee Wall from Romney to Appledore, the marshes along the 
Thames, and those that severed Thanet from the mainland, — 
all these regions were in large measure in danger of “ drowning,” 
or difficult of access, and suitable for the long maintenance of 
local peculiarities. The juxtaposition of the highly developed 
rural arrangements of the anciently arable land in the long 
settled districts, and the more primitive conditions present in 
swine pastures in the weald and in “innings” from the sea, 
affords an unusual opportunity for the study of local custom 
from two points of view: the point of view of custom coéxtensive 
with an ancient administrative division, the county, so firmly 
ensconced that the king’s courts must recognize it and give it 
more or less definite form as a whole, and the point of view of 
custom in such remote or dangerous places that the king’s courts 
are for long ignorant of it and may deal with single instances as 
they arise. Both kinds of custom in Kent are of interest; this 
paper seeks to make a few brief suggestions with regard to the 
first and better-known custom, the so-called “custom of Kent.” 

The term “custom of Kent,” consuetudo or consuetudines 
Kancie, had a twofold application. It was used in general to 
describe the regional customs, the sum of which distinguished 
Kent from common-law counties; it was also used as the title of 
the Customal or formulated statement of these customs which 
was drawn up at some time not known, which is easily accessible 
in printed form in the Statutes of the Realm.** The two terms 





26 Cf. P. R. O., Ass. Roll, No. 361 (de Juratis et Assisis, 39 Hen. III), m. 2. 

27 x Stat. oF REALM, 223-225, and note. See also the version at the end of 
LAMBARDE, PERAMBULATION OF KENT, 1826 ed., 513; and cf. SomNER, GAVELKIND, 
1726 ed., 171. 
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need not exactly correspond, as customs existed which do not 
appear in the Customal in the forms in which we so far have it. 
Until a critical study is made of all manuscript versions of the 
Customal, of which there are in existence a fair number in va- 
rious archives, no final suggestions can be made about the custom 
of Kent in its narrower meaning. Such a study might, for ex- 
ample, distinguish between the customs in their early forms and 
later accretions; it might, again, discover whether there is any 
indication of early royal recognition of the custom as a whole. 
The story of the moving wood of Swanscombe and of the Con- 
queror’s acceptance of the custom of the county, while pictur- 
esque, is not convincing.** This paper is based primarily not 
on the Customal but on the pleadings held before justices of 
assize or before the central courts, and upon surveys and de- 
scriptions of Kentish lands, the greater part of them still in 
manuscript. While from these sources it adds one or two peculiar 
usages not found in the printed Customal, its main concern is 
with the relations between the customs that distinguished the 
county, and the common law of the realm and its procedure. It 
is, however, clear that any study based in any way upon Kentish 
custom must in a measure be tentative until the critical edition 
of the Customal appears.” 

The chief peculiarities that distinguished Kentish tenure, usu- 
ally called gavelkind tenure, are very well known, but may be 
enumerated here for the sake of completeness. First, the tene- 
ment was partible amongst male heirs; secondly, the widow was 
dowable with a moiety of the land, instead of one third as in the 
knight’s fee, unless she married again or bore an illegitimate 
child. Even the widow of a felon who had been hanged was 
entitled to her dower. In like manner a husband held a moiety 
of his late wife’s land unless he married again. Thirdly, an 





28 See Harl. MS: 602, ff. 75, 98. Cf. LAMBARDE, PERAMBULATION, 1826 ed., 
20; PoLYOLBION, 302; SOMNER, GAVELKIND, 1726 ed., 62-64; 1 Eyre or KENT 
(Seld. Soc.), 11, 57. 

29 The most suggestive study of Kentish custom is VINOGRADOFF, VILLEINAGE 
IN ENGLAND, 205 et seg., 247. See also GROWTH OF THE MANOR, 141-142, 205-207, 
315-318, and EnciisH Society IN THE ELEVENTH CENTURY, 122 et seq.; I 
PoLLocK AND MAITLAND, op. cit., 186, 402; 2 ibid., 261, 271-273, 402, 418-420. 
The older treatises of Somner, Sandys, and Robinson are mines of information on 
special points, 
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heir attained his age at fifteen years for the purposes of marriage 
and the alienation of land, although he could not bring a writ of 
account against the guardian for waste of the tenement until 
he was twenty-one. The distinction made in ordinary socage 
between fourteen as the age of marriage and fifteen as the age 
for alienation of land does not appear. Fourthly, the nearest 
relative to whom the inheritance could not fall, usually called 
the procheyn amy and usually the mother of the heir, held, as 
in ordinary socage tenure, the guardianship during the minority. 
The situation in case of several heirs was probably that each 
received his purparty on attaining his age. A curious claim was 
made by the Archbishop of Canterbury for the custody of all 
lands of his gavelkind tenants, these lands being then, contrary 
to the usual custom, turned over to the procheyn amy only on a 
money payment.*® Fitthly, the sons succeeded to the tenement 
even when the father was hanged as a felon — “se fader to the 
boghe and se sone to the loghe,” or, in other versions, “to the 
ploghe.” ** Sixthly, the curious custom of so-called gavellate 
land prevailed, a custom most cleary defined in the assize rolls,” 





80 See 3 Eyre or Kent (Seld. Soc.), 43; App. Piac., 127; P. R. O., Ass. Roll . 
(21 Epw. I), No. 375, m. 74d; No. 382, m. 5d. Cf. 1 Rot. Hund. 207, 221. 

81 x Srat. oF REALM, 223. 

32 See, for example, P. R. O., Ass. Rolls, No. 365 (de Juratis et Assisis, 55 
Hen. III), mm. 3d, 7, 79; No. 368 (7 Edw. I), m. 17; No. 372 (14-17 Edw. 
I), m. 13d; No. 375 (21 Edw. 1), m. 24; No. 378a (22 Edw. I), m. 1d; 3 Eyre oF 
Kent (Seld. Soc.), 157, and note; Cott. MS., Galba E. IV, f. 45; Cambridge 
University, MS. LI. ii. 15 (Cartulary of St. Gregorie, Canterbury), f. 28. Cf. 
Stat. de Gaveleto in London, 1 Stat. or REALM, 222. (The phraseology of the 
records is usually almost identical. Thus Ass. Roll, No. 378a, m. 1d; “ Assisa 
venit recognitura si R.... injuste etc. disseisiuit I. ... Et R. venit et dicit 
quod assisa non debet inde fieri quia dicit quod predictus I. . .. tenuit de eo 
predicta tenementa per servicium trium solidorum et septem denariorum per 
annum et faciendo sectam ad curiam ipsius R. . . . de tribus septimanis in tres 
septimanas et quia predicta seruicia eidem Roberto aretro fuerunt per tres annos 
et amplius nec aliquam districcionem in eisdem tenementis per predictum ten’ 
inuenire potuit ipse cepit tenementum illud in manum suam per consideracionem 
curie sue secundum consuetudinem vsitatam in comitatu isto de tenementis que 
fuerunt in gauelkynde absque manuoperacione aliqua et illud tenuit per vnum 
annum et unum diem et postea accessit ad comitatum et ibi ostendidit qualiter 
redditus suus ei aretro fuit et quod ipse nichil inuenit in tenemento predicto per 
quod distringi potuit pro predictis seruiciis in quo quidam comitatu dictum fuit ei 
quod adiret curiam suam et ibidem consequeretur consideracionem curie sue in 
qua consideratum fuit quod caperet predictum tenementum in manum suam et in 
eo manuoperaretur et expleta inde caperet quousque tenens venerit,” etc.) 
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and differing from the ordinary cessavit proceedings of the com- 
mon law. When the rent (redditus) of a gavelkind tenement 
was in arrears the lord called his court and there it was decided 
that a distraint should be made on the chattels of the tenant, 
the distress to be continued until the payment of rent and arrears 
was complete. If there were no chattels (or if the rent were not 
paid within a reasonable time) then by the consideration of the 
court the lord took the tenement into his hand, but performed 
no work (manuoperacio) upon it, and held it so uncultivated for 
a year and a day. He then informed the county court that the 
rent was in arrears, that he had found nothing whereby to dis- 
train, and the county directed him to return to his own ‘court, 
which should in turn authorize him to take the tenement into his 
hand, cultivate it, and take all manner of esplees until the delin- 
quent tenant “nine times claim and pay nine times ” (probably 
_ an impossible condition). The land which so falls into the lord’s 
hands is said to be gavellata by the custom of Kent. Seventhly, 
after 1232 gavelkind tenants had recourse to a special gavelkind 
jury, instead of the Grand Assize.** Some question arose, also, 
in the eyre of Kent with regard to exemption from presentment 
of Englishry.** 

Much of the litigation with regard to gavelkind land has to 
do with the question of the means whereby it could be legally 
changed to frank fee. In an assize roll of Edward I’s reign three 
methods are described: first, by grant of the king or arch- 
bishop; secondly, by reversion of the tenement to the lord as 
escheat; thirdly, by reversion to the lord through failure of 
services. In the last case, if the lord gave it back to the old 
tenant, even if he remitted past and present services, it still re- 
verted to the condition of gavelkind and remained partible.*° 





33 Cal. Close Rolls (1231-1234), 32. Cf. Ass. Rolls, No. 361, mm. 3, 19, 20; 
No. 365, m. 1, et passim; Lambeth MS. 1212, ff. 48, 170; Add. MS. 28550, 
f. 18b. See. also 2 Eyre or Kent (Seld. Soc.), 82; 3 ibid., 209; ABB. PLAC., 144. 

84 Cf, 1 Eyre or Kent (Seld. Soc.), 12, et passim. 

85 P. R. O., Ass. Roll, No. 375 (de Juratis et Assisis, etc., 21 Edw. I), m. 
55: “Et totus comitatus quesitus quibus modis tenementa tenta in gauelekynde 
mutari possunt in liberum feodum, dicunt quod tantum ex facto et concessione 
regum et archiepiscoporum Cantuariensium et similiter quando ut escaeta reuer- 
tuntur ad dominos feodorum quorum ten[entur] ad quos dominia huiusmodi 
tenementorum in gauelkynde pertinent sunt liberum feodum, et similiter quando 
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The change of tenure by charter was probably theoretically pos- 
sible at first by king’s charter only, and was effective for land 
held mediately or immediately of him.** The archbishop’s power 
was conferred upon him by a charter of King John, and could 
probably be exercised only with the assent of the chapter.*” 

In addition to the better-known customs incident to gavelkind, 
already discussed, there were others more occasionally mentioned 
which sometimes suggest rural arrangements of great antiquity. 
Amongst them were those connected with rights of way. In 
Edward II’s reign it is claimed that a fosse has been made across 
a right of way where the plaintiff, by the “ custom of gavelkind,” 
was accustomed to have the chase, the rechase, and the chasing 
again of his cattle. The defendant replies that “custom is 
such” that no one can have way beyond the land of another 
unless he can show certain metes and bounds for such way.*® 
The lane (venella) held in common by gavelkind tenants is 
also the object of litigation.*® The drofwey and menewey, the 





redduntur in manu huiusmodi dominorum pro nimis onere seruiciorum sine spe 
ipsa rehabendi, set dicunt quod si forte predicti domini huiusmodi tenementorum 
retradiderunt eis qui illa prius reddiderunt quoque modo tenementa illa reuer- 
tuntur ad pristinam consuetudinem et fuerunt gauelekynde prout ante red- 
dicionem extiterunt set bene licet dominis tenentes suos exonerare de seruiciis 
inde debitis nichilominus tenementa predicta remanent partibilia per consuetu- 
dinem de gauelekynde.” Cf. the interesting case in 3 Eyre or Kent (Seld. 
Soc.), 154 et seqg., and also Ass. PLac., 238. 

86 See 3 Eyre or Kent (Seld. Soc.), xxx, 154. Cf. Y. B. 2-3 Enw. II (Seld. 
Soc.), 171. 

387 P. R. O., Ass. Roll, No. 365 (55 Hen. III), m. 52d: “ Postea totus com- 
itatus recordatur quod rex Iohannes pater domini regis nunc concessit H. archi- 
episcopo Cant’. et successoribus suis quod ipsi conuertere possint terras de eis 
tentas in gauelekynde in liberum feodum.” Cf. Lambeth MS. 1212, f. 224, but 
the Christ Church Cartulary (Cambridge Ee. V. 31), f. 6, mentions a grant by 
Richard I. 

38 P. R. O., Ass. Roll, No. 385 (Assisae, 10 Edw. II to 2 Edw. III), m. 36: 
“  . . Willelmus queritur quod vbi solebat habere cheminum suum de mesuagio 
suo in Ikham vsque ad terram.suam vocatam Cherchefeld in eadem villa vltra 
terras ipsius Walteri ad chasiandum, rechasiandum, et rechasiandum aueria et 
cariandum bladum fenum et alia per totum annum, idem Walterus leuauit 
fossatum predictum ad nocumentum etc. Et Walterus uenit et dicit quod ipse 
tenet tenementum vbi predictus Willelmus:clamat cheminum predictum secundum 
consuetudinem de gauelykynde vbi consuetudo est talis quod nullus habere debet 
cheminum vltra terram alterius qualitercumque fuerit vsitat’ nisi illud cheminum 
sic bundatum et per certas metas monstratum et ita vsitatum et dicit quod 
ipse nullum tale cheminum ibidem habet et de hoc ponit se etc.” 

89 Tbid., m. 57: “... vna venella communis ad ipsos in omnimodis aysia- 
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“coming and going” for cattle, play a considerable part in the 
charters of Osprenge. Hospital,*® and of St. Gregorie’s Canter- 
bury,** and bring to mind analogous arrangements in the Brehon 
Law tracts.‘ It is clear that partibility of tenement would. 
necessarily raise frequent questions with regard to access to the 
various purparties. 

Another arrangement, described as part of the custom of gavel- 
kind and prevalent in lands of this tenure throughout Kent, has 
to do with the election of manorial officers. ‘Tenants of this 
tenure at the court held next after Michaelmas, were to choose 
two candidates for each manorial office, two reeves, two beadles, 
two parkers, two swineherds, two sergeants, final choice between 
whom was to be made by the lord. Possible arrears in the reeve’s 
accounts, however, were to be borne by the tenants that had 
chosen him as one of their candidates.** Again, in the dennes 





mentis et eis descendit iure et hereditarie per mortem cuiusdam antecessoris 
eorum communis racione gauelikende ad habendum viam et chaciam in eadem.” 

40 Osprenge Cartulary, St. John’s Coll., Camb., f. 22: “dedimus eisdem ... 
Drofweye et Menewey et iter eundi et equitandi etc.” 

41 Cambridge University Library, MS. LI. ii. 15 (Cartulary of St. Gregorie), 
f. 37. Grant to prior and canons of land in marsh with right of way, “ scilicet 
Drofwei et menewei eundi et redeundi ad colendas predictas quinquaginta acras 
terre.” 

42 4 ANCIENT LAws oF IRELAND, 71, 125 et seq., 157 et seq. 

43 P. R. O., Ass. Roll, No. 382 (de Juratis et Assisis, etc., 6 Epw. II), m. 195. 
The case is a long one but of some interest. Thomas and others, bailiffs of Aymer 
de Valence, earl of Pembroke, are summoned to answer for a distress of cattle 
belonging to the abbot of St. Radegunde, made in Sutton in 6 Edward II. They 
say in reply that the abbot holds “infra precinctum manerii predicti vnum 
mesuagium centum acras terre cum pertinenciis in villa predicta de tenura de 
gauelekynde de ipso Ademaro per fidelitatem et seruicium octo solidorum per 
annum et seruicium arrandi vnam acram terre et [other services specified in 
detail] et faciendo sectam ad curiam ipsius Adomari in manerio predicto de 
tribus septimanis in tres septimanas et per seruicium essendi prepositus bedellus 
parcarius porcherius et seruiens in manerio predicto cum ad hoc electus fuerit per 
tenentes eiusdem manerii de tenura de gauelekynde; infra quodquidem manerium 
talis est consuetudo et semper hucusque extitit a tempore quo non extat memoria 
sicut et alibi per totam Kanciam in maneriis in quibus est tenura de gauelekynde 
quod ” (the custom of electing officers. is then described as given above, and the 
procedure in the case of the reeve who is in arrears. The descent of the tenement 
to the abbot is given and the particulars of his failure to serve as reeve, and also 
of his failure to contribute in proportion to the size of his tenement to an as- 
sessment for arrears in the account of the preceding reeve, the two charges on 
the basis of which the distress was levied. The abbot admits the obligation to 
perform some of the services specified, but denies that of holding office.) 
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or swine pastures in the great weald of Kent, once Andred’s 
weald, and in smaller wealds or woods, in which pasture was 
common to the men of certain districts or to special villages, 
another “custom of gavelkind ” is claimed in the rolls of the 
second and third Edwards.** The lords of manors claim by “ the 
custom of the county ” the right to cut all beeches and oaks, or 
at least all beeches and oaks of the age of forty years, in their 
drofdennes. The claim is contested by the tenants, and may 
well be a late accretion to gavelkind custom, analogy with custom 
elsewhere showing that such wood rights were usually appendant 
to ancient tenements of villagers. The customs of commoning 
in the weald of Kent were, however, in some respects unique, 
and require more extended study. The “usage of Kent” with 
regard to relief may perhaps be included in the discussion of less 
often mentioned features of gavelkind.** As a rule, custom 
(solon le vsage de Kent) seems to have prescribed a relief of 
double the rent, but uniformity is difficult to establish from the 
rolls, and sometimes only the equivalent of the rent was paid, 
the ordinary “ relief” of socage tenements. 

The customs of Kent, that is to say, the custom of the gavel- 
kind tenements, with the advantages which they obviously 
afforded to the occupier of the soil as over against the lord, 
held a position unique among regional customs. ‘They were 
clearly recognized by the courts as binding, and might, from their 
commanding position, be described as the common law of Kent.** 
Occasional efforts made to apply common-law rules to gavelkind 
tenements were unsuccessful; thus a writ under the great seal 
was directed by Edward II in the seventh year of his reign to 
his justices in eyre, commanding them to cease refusing their age 
to gavelkind tenants at fifteen years, since “according to custom 





44 Coram Rege Rolls, No. 293 (7 Edw. III, Trin.), m. 55; No. 437 (43 Edw. 
III, Easter’), mm. 20b, 36; Ass. Roll, No. 382, m. 5rd. 

45 'Y,. B. 33-35 Epw. I, 351: “relef solom le vsage de Kent nomement le 
doubler de la rente.” Cf. 20-21 Epw. I, 133; 18 Epw. III, 315; Cambridge Uni- 
versity Library, MS. Ll. ii. 15 (Cartulary of St. Gregorie, Canterbury), ff. 58, 60; 
Battie Appey Cust., 132, 133. Cf. also the Domesday alodiarius who pays the 
relevatio of his land to the king (D. B. i, i) and who. seems to appear in Ass. 
Roll, No. 382, m. 133. For the question of relief from socage tenements, see 
Bracton, f. 85b. 

46 See Roprnson, Common Law or Kent, and his many quotations from 
the rolls. 
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observed from ancient time and approved ” such heirs have their 
age at fifteen years.’ The Eyre of Kent of Edward II con- 
tains a well-known but very interesting account of how the jus- 
tices on the request of the people of the county allowed them 
their customs.** Not only did the courts consider the rules of 
gavelkind binding; they extended also a still greater recognition 
to the custom of Kent. To lands within the county held by other 
than gavelkind tenure, to knights’ fees and sergeanties, the ordi- 
nary rules of common law were held to apply, but such tenure 
had to be proven before it was allowed by the courts, legal as- 
sumption being always in favour of gavelkind. Elsewhere in 
England the reverse is true; common-law rules are assumed to 
be binding and specialty has to be proven. Thus in Edward I’s 
reign land was claimed as partible amongst males. In the course 
of the pleading it is declared that, where common law prevails, 
partibility of a tenement must be definitely proven -either by 
evidence that the tenement has been departed in the past, or by 
record of court, but where the custom of Kent prevails the re- 
verse is true,—non-partibility must be definitely proven.” 
Again, land in Kent could be recovered under a writ of nuper 
obit, even if such land had never been partitioned amongst heirs, 
because “land is partible of right” in the county. Elsewhere 
than in Kent, even in case of ordinary socage lands, definite 
proof of the nature of the tenancy, such as actual partition in 
the past, had to be furnished when partibility was claimed.** In 
Kent no socage tenure seems to have existed in early times that 
can be differentiated from gavelkind,”* whose inevitable ac- 
companiment, although probably not its essential feature, was 
partibility amongst males, such partibility being not apparently 
considered inevitable in socage lands outside of Kent.® 

47 P. R. O., Ass. Roll, No. 382 (6 Edw. II), m. 228d. 

48 ; Eyre or Kent (Seld. Soc.), 10, 12. 

49 Y. B. 20-21 Epw. I, 327. 50 Y. B. 2-3 Epw. II (Seld. Soc.), 98. 

51 Y, B. 20-21 Epw. I, 327. 

52 See P. R. O., Inquisitions Post Mortem (Chancery), Edw. III, File 67(2), 
passim: “in socagium quod dicitur gavelekinde ”; SoMNER, GAVELKIND, 1726 ed., 
57. Cf. also Ass. Roll, No. 382, m. 26. 

53 Y, B. 20-21 Epw. I, 327; 6-7 Epw. II (Seld. Soc.), 53. Note also the 
reverse possibility that knights’ fees might be partible. Y. B. 2-3 Epw. II (Seld. 


Soc.), 76; 8 Epw. II (Seld. Soc.), 73; 6 Edw. II (Seld. Soc.), 199. See 2 Pottock 
AND MAITLAND, op. cit., 270 and note. 
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A further important kind of evidence of the commanding posi- 
tion of the custom of Kent within the county is found in the 
fact that land assarted from the wood or inned from the sea was 
normally held in gavelkind. There are numerous charters of 
enfeoffment of tenants in innings. The most interesting series 
is that of Appledore, a “ foster ” manor of Christ Church, Canter- 
bury, “ a village of mere bog and quagmire,” which carried on ex- 
tensive colonizing activities in the late twelfth and early thirteenth 
centuries, sending out settlers into the marsh south of Rhee 
Wall, where were the “innings of St. Thomas” and later arch- 
bishops, and into the low-lying valley of the Rother river, towards 
Robertsbridge abbey. Many of these charters are contained in 
a customal of Christ Church in the cathedral library in Canter- 
bury.°* They show the prior of Christ Church with the convent 
granting tenements of various sizes, five, forty-five, one hundred 
acres “in our brook” (im broco nostro), in return for a money 
rent per acre, suit of court, and defense of walls and watergangs 
against salt and sweet waters, according to the law and custom 
of the marsh. These tenements, the charters state, are to be held 
ad gavelikende, the tenants placing in gage and pledge all their 
lands and chattels wherever they may be for the fulfilment of 
the conditions, and in addition erecting buildings on the land, 
unless they already have buildings near Appledore. Sometimes 
the approvers took also an oath corporaliter in the chapter house 
of Canterbury. Similar customs with regard to innings from the 
sea are found in the Thanet marsh*°’ and elsewhere, and evi- 
dence can also be found of the existence of gavelkind tenure in 
the dennes of the weald.** It seems to have been the normal 
tenure by which assart land was held. . 

Amongst the characteristics of this prevailing Kentish tenure 
was there one that was essential, or was the term gavelkind ap- 
plied to the sum of all the distinctive features of the custom of 
Kent? Most strikingly in contrast with common-law rules, and 





54 Canterbury Cathedral MSS., Register B. 3, especially ff. 251-256. See also 
SoMNER, RomMaN Ports AND Forts, 56, and GAVELKIND, 176, 180-182, 188. 

55 Cf, Brack Book or Sr. Aucustine, G. J. Turner and H. E. Salter ed., 97, 
et passim. 

56 See P. R. O., Ass. Roll, No. 382, m. 53; Add. MS. 33017, f. 200b; P. R. O., 
Inquisitions Post Mortem (Chancery), Edw. III, File 56, and Edw. I, File 120 
(9); Somner, GAVELKIND, 1726 ed., App. Scripture, 4, 6, 7, 8, 10. 
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most often referred to in the records, was undoubtedly the parti- 
bility of the tenement amongst heirs, but the word gavelkind is 
used for matters of dower, age, and other peculiar features quite 
as clearly as for partibility, and, moreover, where partibility 
of tenement occurs outside of Kent the word gavelkind is not 
used to describe it. A study of economic arrangements within 
the county lends weight to a suggestion made long ago by Somner 
that the essential feature of the tenure was the payment of gafol, 
and that the other characteristics were appendant to the normal 
gafol-paying tenement of Kent. The question involves one in 
early English obscurities, and in the study of the very confusing 
rural arrangements of Kent with its multiplicity of small parti- 
tioned tenements. Amidst much that seems to conform to no 
rule, it is possible that certain uniform tendencies may be dis- 
cerned. The normal Kentish tenement, the sulung of two hundred 
acres,” which appears in early charters, in many cases retains its 
identity in later times either as a whole or in the fractional form 
of its juga or fourth parts. A sulungman (swollyngman) °° may 
even exist for the collection of dues from the sulung, and a rela- 
tionship may often be observed between the amounts of rents 
and labour services paid and the areal extent or fiscal rating. 
Thus in such tenements, often called gavellond, lying in manors 
of Christ Church, St. Augustine, and Rochester, gafol was often 
paid at the rate of a penny an acre,” and with it were paid fairly 
uniform food rents and labour and carting services. Where the 
rate of gafol paid in money was less than a penny an acre, the 
food rent or service was often unusually heavy, and might be 
designated as a gafol rent or work, for example, gavelcorn, gav- 
elerth, gavelrep. While there were many tenements of which the 
preceding statements could not be made, the number of which 
they are true is probably too great to be merely the result of 
accident. The word gafol by itself or in its compound forms. 
occurs with very unusual frequency in Kentish records. Somner 





57 Cf. Vinogradoff, “ Sulung and Hide,” 19 Enc. Hist. Rev. 282. 

58 Brack Book or St. AUGUSTINE, 332. 

59 Cf. for example, ibid., 199, 200; CusTUMALE ROFFENSE, 3, 4; St. John’s 
College, Cambridge, (Osprenge Cartulary), f. 29b; Cambridge University Library, 
Ms. Ee. V. (Christ Church Cartulary), f. 2b. In Thanet the horsaver may 
have supplemented the low money gabulum. Cf. Brack Boox or St. AuGUSTINE, 
Supra. 
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gives a list of some thirty different compound forms,® to which 
half a dozen more could easily be added. The evidence seems 
sufficient to prove that the gafol was a very general obligation on 
Kentish lands, more prominent in later times than on lands in 
other counties. Its prevalence in Kent brings to mind the Welsh 
tunk pound, that important but very obscure payment made by 
the holdings of the gweles.** It should be noticed in this connec- 
tion that the week-work system of rural economy which elsewhere, 
as the result of the pressure of lordship, was often laid over the 
earlier gafol arrangements, or was developed from them, prob- 
ably does not appear in Kent; nor is a great part played by 
demesne land, although inland often appears, is sometimes con- 
trasted with warland, land burdened with forinsec service,” and 
is rented out to tenants at an early date. It is clear that a system 
of constant partitioning of land amongst heirs would be incom- 
patible with week work, whose cooperative burden was almost 
necessarily borne by large unified tenements. . 

If the ordinary occupier of the land in Kent was assumed by 
the courts in absence of proof to the contrary to be the tenant 
in gavelkind, who differed in certain particulars, legal and eco- 
nomic, from the villein elsewhere, the often quoted and some- 
what puzzling remark of the Year Book of 30-31 Edward I, 
that ‘‘ there is no vilenage in Kent ” becomes explicable. Many 
evidences can be brought of the existence of unfree tenure in 
Kent. In Domesday the terms terra villanorum, villani, gablum 
rusticorum ** appear in the Kentish survey. In later surveys 
statements occur that point to servile status and servile tene- 
ments. Thus in the extents of the church of Rochester may be 





60 SoMNER, GAVELKIND, 1726 ed., 16 et seq. 

61 Cf., for example, forms in the P. R. O., Inquests Post Mortem (Chancery) ; 
Edw. II, File 17 (7), brokegavel; Edw. I, File 77 (3), File 128, m. 18; Edw. 
III, File 43, querngavel; Edw. I, File 35 (6), File 45 (1), gavelkendeches. Cf. 
the Irish Gablarii of Edw. I, File 128, m. 74; CustumMaLe ROoFFENSE, 1, 2, et 
passim, gavelmanni; passim in the documents, gavellonde, and Lambeth MS. 
240, twygavelland, perhaps land near the sea whose protecting wall had fallen 
into disrepair, and which therefore paid double. Cf. Ass. Roll, No. 365, m. 73d. 

62 SuRVEY OF THE Honour oF DensicH (Brit. Acad. Records), introductory 
essay on Rents and Services, and passim in the Survey itself. 

83 Cambridge University Library, MS. LI. ii. 15 (St. Gregorie’s Cartulary), 
ff. 53b, 58. 

64 PD. B. 12b. 
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found some of the payments that serve generally elsewhere as 
tests of villenage. At Southfleet * and the other manors of the 
church, when a gavelman wished to arrange his daughter’s mar- 
riage with any one within the vill, he disclosed his desire to the 
custos and invited him to the wedding; if, however, the marriage 
was to be arranged with any one living outside the vill, the lord’s 
consent was necessary, and the lord’s consent was always neces- 
sary when the daughters were their fathers’ heirs. The lord had 
also the right of preémption in the case of foals and calves of the 
man’s own raising. Rochester land is once probably called 
bondland.® In Wye a clear differentiation was made between 
juga servilia and juga libera, the servile yokes carting and brew- 
ing, and also paying the ancient relief of forty pence on the death 
of the old holder, while the free yokes paid one year’s rent.* 
In the surveys of St. Augustine’s manors the word villani appears, 
and men use the lord’s fold, and pay gablum rusticorum.®* There 
exist, too, late grants of nativi with “their sequela born and un- 
born,” and manumissions of Kentish men.® In the face of the 
differences in economic status made thus evident by the records, 
the Year Book statement can hardly be taken to mean that no 
tenure below free tenure existed in Kent. In fact, very many 
passages in the Year Books and Assize Rolls point to a consist- 
ently maintained distinction between gavelkind as the normal 
tenure of land in Kent and frank fee, the sharpness of contrast 
between the two being indicated for example, by the difficulty 
found in converting even escheated gavelkind land into frank 
fee. The characteristic of partibility may remain, even when the 
services from the land have become those of military tenure. In 
its contrast, then, with frank fee gavelkind land may resemble 
villenage. The custom of Kent, recognized in the king’s courts, 
protected land in gavelkind as no villein land elsewhere was pro- 





85 CusTUMALE ROFFENSE, 2. 

66 CusTUMALE ROFFENSE, 12; cf. ibid., 33. 

67 CustuMALS oF Battte ApBey (Camden Soc.), ror et seq. 

68 Cf. SoMNER, GAVELKIND, App. Script. 15; Brack Boox or St. AUGUSTINE, 
6, 27, 193, 326. 

69 Cambridge University Library, MS. Ee. V. 31 (Christ Church Cartulary), 
ff. 29b, 230b. Cf. also Lambeth MS. 1212, ff. 188, 189; P. R. O., Inquisitions Post 
Mortem (Chancery), Edw. II, File 17 (7); Ass. Roll, No. 382, m. 104d; SomNER, 
GAvVELKIND, 73, 74, App. Script. 15, 16, 17. 
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tected,"® and, as in ancient demesne, stabilized it, preventing an 
increase of economic burden and a resulting depreciation of status. 
The Year Book statement means not that all land in Kent was 
held in frank fee since there was none in villenage, — far from it, 
— but only that in Kent instead of villenage and free tenure, 
one has contrasted the normal gavelkind and free tenure. “ Gav- 
elkynd is in a manner proper, and villenage improper onely to 
Kent.” ” 

In conclusion, attention may be drawn to the impression of 
vigour and growth conveyed by the interaction of common law 
and Kentish regional custom. The common law in its courts 
finds itself dealing, not with mere occasional survivals of ancient, 
traditional usage, but with a living organism, whose manifesta- 
tions must be recognized and affirmed, modified, or rejected. To 
receive in these courts the “ binding power and force of law,” 
to withstand successfully the tendency of the common law to 
reduce all variations of tenure to the standard of the military 
tenement with villein cultivators, regional custom must, in 
Blackstone’s words, prove itself to have been “ so long used that 
the memory of man runneth not to the contrary,” to have been 
continued without interruption, to be peaceable, not unreason- 
able, certain, compulsory amongst the people of the region, and, 
lastly, consistent with other regional custom. 

N. Neilson. 


Mount Hotyoxe Co.Ltece. 
: 





70 Cf. ConsueTupo Kancre, Lambarde’s translation (PERAMBULATION OF 
KENT, 515): “ that all and every of them may by writ of the king, or by plaint, 
plede for the obteining of their right as wel of their lordes, as of other men.” 

71 SoMNER, GAVELKIND, 1726 ed., 62. 
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DEATH BY WRONGFUL ACT IN THE Civi, Law—Common Law 
TECHNIQUE AND CiviL LAw AUTHORITIES. — In Panama R. R. Co. v. 
Rock,' the Supreme Court of the United States (Taft, C.J., McKenna, 
Holmes and Brandeis, JJ., dissenting), reversing the judgment of the 
Circuit Court of Appeals for the Fifth Circuit,? holds.that a husband 
cannot maintain an action for wrongfully causing the death of his wife in 
the Canal Zone. Tais proposition, sufficiently startling of itself in the 
year 1924, becomes more surprising when we turn to the opinion of 
the majority of the court and perceive its presuppositions. “It is a 
general rule of public law, recognized and acted on by the United 
States, that whenever political jurisdiction and legislative power over 
any territory are transferred from one nation or sovereign to another, 
the municipal laws of the country, that is, laws which are intended 
for the protection of private rights, continue in force until abrogated 
or changed by the new government or sovereign.” * On the taking 
over of the Canal Zone the existing body of private law was not 
merely left in force, it was expressly confirmed and continued in 
force by executive order and act of Congress.* Accordingly, the ques- 





_ 1 45 Sup. Ct. Rep. 58 (1924). For the facts of this case, see Recent CasEs, 
infra, p. 523. 

2 Panama R. R. Co. v. Rock, 272 Fed. 649 (sth Circ., 1921). 

8 Chicago Ry. Co. v. McGlinn, 114 U. S. 542, 546 (1885); Vilas v. Manila, 
220 U. S. 345, 357 (1911). 

4 The executive order of May 9, 1904, reads: “The laws of the land, with 
which the inhabitants are familiar, and which were in force on February 26, 
1904, will continue in force in the Canal Zone . . . until altered or annulled by 
oa hg Commission.” This is expressly confirmed by Act of Congress, 37 Srar. 
AT L. 560, 561. 
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tion was whether recovery for wrongfully causing the death of one in 
whose life the plaintiff had a valuable interest was allowable under 
the law of Panama as it stood on February 26, 1904. 

At the time the Canal Zone was acquired from Panama, that country 
was governed by a civil code, adopted in 1860, which derives from 
the code of Colombia (1857). The relevant provision is article 2341, 
which is to be found in the very same words in the Spanish civil code ® 
and in the codes of Argentina (1869),° of Bolivia (1830),* of Chili 
(1855),° of Ecuador (1887),° and of Guatemala (1886).1° With 
slight verbal changes, not affecting the sense, it is to be found in the 
civil codes of Costa Rica (1886),'! of Honduras (1880),'* of Mexico 
(1870),1° of Peru (1851),1* and of Venezuela (1897).1° As the 
Spanish civil code was adopted in 1889, the circumstance that the 
civil codes of Argentina, Chili, Colombia, Ecuador, Guatemala and 
Panama, each anterior to the Spanish code, all use exactly the same 
words as that code might seem at first to suggest that they follow 
the Project for a Spanish Code (1851) which was the basis of the 
code of 1889.'° But exactly the same words are to be found in the civil 
code of Bolivia (1830).’7 This fact and the context, as well as the whole 
text of the codes themselves, show that the article was taken from 
article 1382 of the French civil code (1804) ** to which indeed the 
editors of the Bolivian code expressly refer.‘® It is generally recog- 
nized that the civil code of Chili is the most original of the Latin- 
American codes.?° Indeed Professor De la Grasserie considers it the 
original of the code of Colombia, and hence of that of Panama.”* But 
when one turns to the executive message proposing that code to the 
Congress he sees at every turn, what the context also proves, that it 
is often a translation and for the rest usually an adaptation of the 
French civil code.** Moreover, the provision in question is found in 
substantially the same language in the codes of Holland (1838),?* 
Italy (1865),?* and Portugal (1865).2° Notwithstanding the confident 





5 Art. 1902. 10 Art. 2277. 

6 Art. 1143. 11 Art. 1045. 

7 Art. 952; revision of 1902, Art. 966. 12 Art. 1908. 

8 Art. 2314. 13 Arts. 1458, 1481. 

® Art. 2206. 14 Art. 2221. 

15 Art. 1217. 

16 See the Ley de bases para la redaccion y publicacion del Codigo Civil, 
May 11, 1888, 1 Manresa, CoMENTARIO AL Copico Civit EspaNot, 4 ed., 3. 

17 Art. 952. 

18 As to the history of codification in South American countries, see Rop- 
RIGUEZ PINERES, CURSO ELEMENTAL DE DERECHO CiIviz CoLomsiAno, I, 43-553 
as to the relation of these codes to the French civil code, see ibid., 53. 

19 F.g., edition of 1868, edited by the Dean of the Faculty of Law of the 
University of Sucre, p. 115. 

20 See DE LA GRASSERIE, CopE Crvm CHILIEN, 5. 

21 Ibid. The same view is held in Colombia. ANnzoxia, LECCIONES ELEMEN- 
TALES DE DERECHO CIvm. CoLOMBIANO, I, xi; RopricuEz PINEREs, DerecHo CIvIL 
CoLomBIAno, I, 43-48. 

22 Copico Civit DE LA REPUBLICA DE CHILE, edicion autorizada por el Supremo 
Gobierno, 1858, pp. ii, vi, viii. 

23 Art. 1401. 

24 Art. 1153. 

25 Art. 2377. 
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assertion of Mr. Justice Sutherland**® that the provision must have 
been taken from the Spanish code, the evidence that it comes from 
the French civil code is overwhelming. Nor was it original in the 
latter code. It comes ultimately from a generalization of Aquilian 
liability under the influence of ideas of natural law in the seventeenth 
century." 

In their language article 2341 of the civil code of Panama and the 
like articles from which it was taken, as well as article 1382 of the 
French civil code, from which they all proceed, are quite sufficient to 
cover recovery for a wrongful killing which causes damage to the plain- 
tiff. With the single exception of an old decision in Louisiana ** 
afterward followed hesitatingly by the same court,?® these provisions 
have been taken uniformly, from a period substantially contempo- 
raneous with their enactment, to allow recovery for depriving a plaintiff 
of services or maintenance by the wrongful killing of one from whom 
service or maintenance was due.*® In civil-law jurisdictions in which 
the law had not been codified, the same result was reached univer- 





26 “Tt may scarcely be doubted that the statute was taken directly from the 
Spanish and not the French code.” Panama R. R. Co. v. Rock, 45 Sup. Ct. Rep. 
58 (1924). The dates are: French code, 1804, code of Colombia, 1857, Spanish 
code, 1889. 

27 Corin Et Capirant, Drorr Crvm Frangats, II, 355. 

28 Hubgh v. New Orleans R. R. Co., 6 La. Ann. 495 (1851). 

29 Hermann v. New Orleans R. R. Co., 11 La. Ann. 5, 22 (1856). One vice in 

the Louisiana decisions is that they assume the action is one for injury to per- 
sonality. In Roman law an injury to body or limb causing pecuniary loss, as 
distinguished from injury to feelings and dignity, is treated as an injury to 
property. The historical basis of liability is an Aquilian action in factum. VoeEt, 
CoMMENTARIUS AD PANDECTAS, 9, 2, § 11; LEE, Roman Dutcu Law, 274, note 1. 
Also in case such an injury results in death, and consequent injury to depend- 
ents or persons entitled to maintenance or service, the analogy of the popular 
action under the edict de deiectis et diffusis was used to allow recovery in 
modern law. PARTIDAS, 7, 15, 25; Domat, Civiz Laws IN THEIR NATURAL ORDER, 
Art. 1550 (Cushing’s edition, II, 605); VorT, CoMMENTARIUS AD PANDECTAS, 9, 
3, $4. 
30 France. Veuve d’Heran c. Regnault, Marseille, June 3, 1829, Dalloz, 54. 
5, 274-5; Flory c. Mellot, Orléans, Feb. 18, 1858, Dalloz, 58, 2, 114; DeCade- 
rousse-Gramont c. Dillon, Cass., Feb. 20, 1863, Dalloz, 64, 1, 99; Yung v. 
Veuve Bernhardt, Paris, Nov. 16, 1871, Dalloz, 72, 2, 62; Comp. Paris-Lyon- 
Méditerranée c. Dombret, Req., July 29, 1869, Dalloz, 72, 5, 386. See also 
Deslions v. Compagnie Générale Transatlantique, 210 U. S. 95, 138 (1908). 

Spain. Chacon c. Celada, Cass., Dec. 14, 1894, Jurisprudencia Civil, 76, 
483 (No. 134) citing Article 1902 and the Partmas, and treating the code as 
declaring the preéxisting law. 

Argentina. Ramayon c. Passo, Fallos y Disposiciones de la Camara de Ap- 
pellaciones de la Capital, 148, 332. 

Italy. Lemmonaco, DELLE OBBLIGAZIONI, I, 293 and citations. 

Peru. Puga viuda de Puga c. Mendez, Corte Suprema, Dec. 22, 1888, no. 
32, Anales Judiciales de Peru, 5, 117. 

Porto Rico. Borrero c. Compania Anonyma de la Luz Electrica de Ponce, 
1 Porto Rico Fed. 144 (1903). 

Quebec. Canadian R. R. Co. v. Robinson, 14 Can. Sup. Ct. 105 (1887). Here 
there was a statutory change, not to introduce liability for death by wrongful act, 
but to introduce the sort of liability established by Lord Campbell’s Act in place 
of the liability declared by the code, so as to bring about uniformity with the 
other provinces in the Dominion. 
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sally.** Indeed the seventeenth century writers on natural law, from 
whom the generalization comes, had argued for this result.*? 

It is suggested by Mr. Justice Sutherland that the section of the 
code in question is a mere general maxim, not a specific provision. But 
this way of putting it assumes that the court is dealing with an Anglo- 
American statute in derogation of the common law. Instead it is a 
code provision of a civil-law jurisdiction, intended to lay down a 
broad general principle of liability, declaratory of what had come to 
be the law in countries governed by the civil law, and intended to 
govern all cases within the scope of the principle in the absence of 
binding, special texts taking specific cases out of its purview.** The 
majority of the court applied a common-law technique to a question 
of the civil law, with the unhappy result that might be anticipated 
from such a method. 





PROMISE TO DISCHARGE PROMISEE’Ss DEBT TO A THIRD Party: 
EFFECT OF A SURETYSHIP RELATION BETWEEN PROMISOR AND PROMISEE 
UPON PROMISEE’s RicHts.—A chief criticism of cases like Lawrence 
v. Fox, in which a creditor is given a direct right at law against one who 
has promised his debtor to pay the latter’s debt to the creditor,” is that 
they give the creditor the chance to sue both the original debtor and 
the promisor, and expose the promisor to suit both by the debtor- 
promisee and by the creditor. To escape this difficulty, courts have 





81 StryxKrus, Usus MopEernus PANDECTARUM, 9, 3, $3; GLiccK, ERLAUTERUNG 
DER PANDEKTEN, 4, 410; Leg, INTRopucTIoN TO RomaNn-DutcH Law, 274; Union 
Government v. Warneke, Juta, South African Reports, [1911] A. D. 657; Sram, 
INSTITUTIONS OF THE Laws oF SCOTLAND, 8, 9, § 7 (1683-7) ; ERSKINE, PRINCIPLES 
OF THE LAw oF SCOTLAND, 4, 4, § 105 (1754); Weems v. Mathieson, 4 Macqueen, 
215. The Roman-Dutch authorities speak of the doctrine as one of the customary 
law not of the Roman law. By this they mean that it is one of the usus modernus 
pandectarum, or modern Roman law, which is the very law that the modern 
codes declare. 

82 Grotius, II, 17, §13; Purenporr, De Iure Naturae ET GeEntTIUM, III, 
1, 7 (Kennet’s translation, 5 ed., 219). Pufendorf says: “An unjust slayer is 
obliged to defray the charge of physicians and chirurgeons, and give to those 
persons, whom the deceased was by full and perfect duty bound to maintain, 
as parents, wife and children (not to any whom he kept out of charity and 
pity) so much as the hope of their maintenance shall be fairly valued at; regard 
being had to the age, both of the deceased, and of themselves.” ... “ The life 
of a freeman does not admit of any rate or valuation; and had it any, there 
is no person to whom the debt should be paid. For his life does not properly 
belong to his near relations, it is only their interest that he should live; and, 
therefore, the value of that interest or advantage being paid to them, they 
can demand no such farther recompence, as the full worth of his life.” This 
distinction has obtained in the civil law ever since, and disposes of the difficulty 
raised by Dic. IX, 3, 1, § 5 —the maxim that the life of a free man cannot 
be valued. 

83 The majority say: “ Under the principles of the common law it has 
required specific statutes to fix civil liability for death by wrongful act... 
and it is this requirement ... which affords the rule by which the meaning 
and scope of the statute in question is to be determined.” Note the assumption 
that this generalized code provision for the basis of civil liability for damage 
caused wrongfully is to be treated as if it were a common-law statute. 

1 20 N. Y. 268 (1850). 

2 See 1 Wixiiston, ConTRACTS, § 390 et seq. 
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adopted various expedients. One has suggested that the creditor’s suit 
against the promisor is an acceptance of an offer of novation which pre- 
cludes later recovery from the old debtor.* Another idea in early 
cases was that the creditor alone gets a direct right against the 
promisor; that the debtor to whom the promise is made can sue the 
promisor only through “subrogation” to the rights of the creditor 
after he himself has paid the creditor. Neither of these theories seems 
to accord with the intention of the parties, and the second violates 
general principles of contract in denying to a promisee, from whom 
the consideration has moved, a right to sue for breach of that promise.® 

A recent South Dakota case ® has made the latest attempt to protect 
the promisor in an approach from the law of suretyship. The theory 
is advanced that the transaction between the debtor and the promisor 
makes the promisor principal-obligor for the debt to the creditor, and 
makes the original debtor only a surety thereon. From this it is 
argued that under principles of suretyship the promisee-surety can 
have no cause of action against the promisor-principal until the former 
has suffered loss by being forced to pay the creditor. 

That the debtor-promisor transaction does create a suretyship rela- 
tion between them is universally assumed, not only in jurisdictions 
where the creditor is given a direct right against the promisor,’ but 
also in those where he has only a derivative right to reach the promise 
in equity.* Indeed, most of the decisions making the promise avail- 
able to the creditor in equity reach this result, as a matter of technique, 
by assuming this suretyship relation and then arguing that the 
creditor may take the benefit of the promise to pay the debt as one 
of the “securities” provided by the surety for his protection.®° But 
where the creditor has no right of action against the promisor, this 
primary assumption seems unjustified..° An essential element of a 
suretyship relation is lacking, 7.e., a situation where two parties are 
bound to a third for a debt, which as between the debtors one should 
pay. So in the federal courts, where the creditor’s right in equity 





3 See Phoenix Iron Foundry v. Lockwood, 21 R. I. 556, 45 Atl. 546 (1900). 
See 1 Wiruiston, ConTRACTS, § 393. 

4 See Ayers v. Dixon, 78 N. Y. 318 (1879); Tyson v. Austill, 168 Ala. 525, 
529, 53 So. 263, 264 (1909). See 3 Pomeroy, Equity JURISPRUDENCE, 4 ed., § 1207. 

5 See 1 Witiiston, ConTrRACTs, § 390. 

6 John Deere Plow Co. v. Tuinstra, 200 N. W. 61 (S. Dak., 1924). For the 
facts of this case, see Recent CAsEs, infra, p. 520. 

7 This relation is said to exist in cases of assumption of mortgage debts as 
well as in cases of promises to pay unsecured debts. Nelson v. Brown, 140 Mo. 
580, 589, 41 S. W. 960, 962 (1897); Perry v. Ward, 82 Vt. 1, 4, 71 Atl. 721, 722 
(1909); Braun v. Crew, 183 Cal. 728, 731, 192 Pac. 531, 533 (1920); Parlier v. 
Miller, 186 N. C. 501, 504, 119 S. E. 898, 899 (1923). See 1 WixListon, ConTRACTS, 
§ 386; Henry H. Glassie, “ The Assuming Vendee,” 9 Va. L. Rev. 196, 198, 201; 
Floyd R. Mechem, “ Assumption of Mortgages,” 18 Cent. L. J. 23, 26. 

8 Keller v. Ashford, 133 U. S. 610, 623 (1890); Cubberly v. Yager, 42 N. J. 
Eq. 289, 11 Atl, 113, 114 (1886); Woodcock v. Bostic, 118 N. C. 822, 828, 24 
S. E. 362, 363 (1896); Petty v. Warren, 90 W. Va. 397, 110 S. E. 826 (1922). 

® Kinyon Inv. Co. v. Belmont State Bank, 221 Pac. 286 (Mont., 1923) and 
cases cited supra, note 8. See Arthur L. Corbin, “ Contracts for the Benefit of 
Third Persons,” 27 YALE L. J. 1008, 1016. 

10 See 1 Wriiiston, Contracts, § 384. See 15 Harv. L. Rev. 308. 
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has been most fully developed, it is held that this suretyship relation 
is not sufficient to cause the discharge of the promisee when the 
creditor extends the debt as to the promisor."t The creditor’s equitable 
remedy is more properly explained upon the broader ground of equit- 
able execution against a valuable asset of the debtor.’? 

Where, however, the creditor is given a direct right against the 
promisor, it seems that the essential requirements for a suretyship 
relation are fulfilled.** But it does not necessarily follow, as the 
recent case assumes, that the promisee has no cause of action against 
the promisor until the former has himself paid the debt. It would 
seem that the positive undertaking of the promisor to pay does more 
than create the suretyship relation.** The parties intend, not only 
an obligation to indemnify the debtor if the latter is sued, but an 
absolute promise to wipe out the debt whether or not the debtor is 
threatened with financial loss. Technically that promise is broken 
and should give a cause of action immediately when the promisor 
fails to pay on time. This independent value of the promise to pay 
is recognized by the great weight of authority both in jurisdictions 





11 Shepherd v. May, 115 U. S. 505 (1885). Contra, Codman v. Deland, 
231 Mass. 344, 121 N. E. 15 (1918). The inapplicability of this suretyship doc- 
trine in such jurisdictions was clearly pointed out in Union Mutual Life Ins. 
Co. v. Hanford. 143 U. S. 187, 190 (1892), where the Court said that one could 
hardly discharge on suretyship principles the only party against whom the 
creditor had direct rights (citing Shepherd v. May, supra). The Court, however, 
was applying Illinois law and reached a contrary decision. 

In re Roth, 272 Fed. 516 (N. D. Ohio, 1920), seems difficult to explain in 
two respects in which it seems to reach a different result from that in Union 
Mutual Life Ins. Co. v. Hanford, supra. It was held, first, that though the 
suit was brought in a federal court in Ohio, the local law of Ohio would not 
be applied, a result probably reached by a misinterpretation of the holding of 
Willard v. Wood, 135 U. S. 309 (1890); secondly, it was held that under the 
dicta of the United States Supreme Court, the promisee would be discharged. 
Shepherd v. May, supra, was cited, but its holding, directly contrary to this 
result, was evidently misunderstood. 

12 See 1 WILLIsToN, ContTRACTs, §§ 362, 384. 

13 Accordingly, it is usually held in these jurisdictions that the promisee is 
discharged if the creditor gives an extension of time to the promisor. Union 
Mutual Life Ins. Co. v. Hanford, 143 U. S. 187 (1892) (applying Illinois law) ; 
Millerd v. Thorn, 56 N. Y. 402 (1874); George v. Andrews, 60 Md. 26 (1882) ; 
Braun v. Crew, 183 Cal. 728, 192 Pac. 531 (1920). Contra, Iowa L. & T. Co. v. 
Haller, 119 Ia. 645, 93 N. W. 636 (1903); Denison University v. Manning, 65 
Ohio St. 138, 61 N. E. 706 (1901). See Boardman v. Larrabee, 51 Conn. 39 
(1883). 

14 The difference between the ordinary case of principal and surety and that 
arising from the assumption of a debt has been explained on the ground that 
in the former, the surety parts with nothing until he pays the debt, whereas in 
the latter, consideration has been given for the promise to pay the debt. Morlan 
v. Loch, 95 Kan. 716, 149 Pac. 431 (1915). See Cucullu v. Hernandez, 103 
U. S. 105 (1880); Callender v. Edmison, 8 S. Dak. 81, 65 N. W. 425 (1895). 

15 Jt is when the suretyship relation is over-emphasized and the positive prom- 
ise to pay the debt by the principal to the surety is overlooked, that a court 
may fall into the error made in Deere Plow Co. v. Tuinstra, supra, note 6. It 
is submitted that much of the difficulty is caused by the fact that some of the 
cases follow the suggestion in 3 Pomeroy, Equiry JuRISPRUDENCE, 4 ed., §§ 1206, 
1207, that the suretyship relation exists with all of its incidents, without inquiry 
as to whether there are elements in the situation not present in simple suretyship 
cases, which make a particular suretyship doctrine inapplicable. 
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where the creditor gets a direct right and there is a true suretyship 
relation,“® and those where he is given an equitable right against 
the “surety ” debtor’s “ securities.” 17 Few cases,!* beside the recent 
Dakota example, can be found denying recovery on principles of 
suretyship until he has paid the debt, although the early cases treating 
the promisee as “ subrogated” to the creditor’s right upon payment 
to him reached the same practical result.’® 

But what damages should the promisee be allowed in such an 
action before he has paid the debt? In all of the cases, he has 
been given the full amount of the unpaid debt.2° In a jurisdiction 
accepting Lawrence v. Fox, however, this rule leaves the promisor 
liable to the creditor with no assurance that the promisee will use the 
proceeds of the judgment to discharge the debt.** It also seems to 
violate the general principle which gives damages only for actual loss, 
since the fact that the creditor may collect from the promisor makes 
the promisee’s liability only alternative.** There is no adequate 








16 Stout v. Folger, 34 Ia. 71 (1871); Rector of Trinity Church v. Higgins, 
48 N. Y. 532 (1872); Salmon Falls Bank v. Leyser, 116 Mo. 51, 22 S. W. 504 
(1893) ; Callender v. Edmison, 8 S. Dak. 81, 65 N. W. 425 (1805) (the majority 
of the South Dakota Court in Deere Plow Co. v. Tuinstra, supra, note 6, citing 
this case, evidently misunderstood the holding, and on its authority reached a 
conclusion exactly contra to it.); Ross v. Warren, 196 Ia. 659, 195 N. W. 228 
(1923). See, accord, Cuttps, SURETYSHIP AND GUARANTY, 299; PINGREY, SURETY- 
SHIP AND GUARANTY, 2 ed., § 182; 2 SEDGWICK, MEASURE OF DAMAGES, 9 ed., 
§ 786; STEARNS, SURETYSHIP, 3 ed., § 281; 3 SUTHERLAND, DAMAGES, 4 ed., § 765; 
Jones, MortcacEs, 7 ed., § 769. See, contra, 3 Pomeroy, Equiry JURISPRUDENCE, 
4 ed., § 1207. 

An analogous point is illustrated by cases of mortgages of indemnity. Where 
the condition of the mortgage is not only for indemnity, but for payment of 
the debt, foreclosure will be allowed on failure to pay although the plaintiff- 
mortgagee has not been forced to pay the debt. Malott v. Goff, 96 Ind. 496 
(1884); Milburn v. Milburn, 40 N. E. 1082 (Ind., 1895). 

17 Wicker v. Hoppock, 6 Wall. (U. S.) 94 (1867); Johnson v. Risk, 137 U. S. 
300 (1890); Locke v. Homer, 131 Mass. 93 (1881). Cf. Peterson v. Abbe, 234 
Mass. 467, 125 N. E. 611 (1920). 

18 Burbank v. Gould, 15 Me. 118 (1838), overruled by Baldwin v. Emery, 
89 Me. 406, 36 Atl. 994 (1897); Hildreth v. Walker, 187 S. W. 608 (Mo. App., 
1916). Cf. Salmon Falls Bank v. Leyser, supra, note 16. 

In Poe v. Dixon, 60 Ohio St. 124, 54 N. E. 86 (1899), it was said that the 
grantee’s promise to pay the mortgage debt was a promise to the mortgagee 
and not to the mortgagor-grantor, and that the only obligation from the 
grantee to the grantor is one implied in law from the principal-surety relation 
between them, and is thus not available until the grantor, as surety, has paid 
the debt. ‘ 

19 See supra, note 4. 

20 Cases cited, supra, notes 16 and 17. See, contra, Dye v. Mann, 10 Mich. 
291 (1862). 

21 This objection was raised in the leading English case of Loosemore v. 
Radford, 9 M. & W. 657 (1842), where the situation was exactly that of a 
promisee suing the promisor in a jurisdiction following Lawrence v. Fox, because 
the promisor had been liable as principal, and the promisee as surety to the 
creditor. Parke, B., refused to consider the objection on the ground that equity 
might give protection by fastening a trust on the damages in the promisee’s hands 
for the payment of the debt. 

22 See 2 SepcwicK, MEaAsuRE oF Damaces, 9 ed., § 790. Sedgwick’s argu- 
ment is noted in Rector of Trinity Church v. Higgins, 48 N. Y. 532 (1872), the 
court saying, however, that the parties had contracted out of the rule of dam- 
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answer to this argument against substantial damages. The conten- 
tion that nominal damages will leave the promisee continuing under 
a liability which the promisor has promised to discharge, without an 
adequate remedy,”* is answered by the fact that, although the promisee- 
surety’s rights upon the positive promise to pay are merged in his 
judgment for nominal damages, the promisee as surety may have 
specific performance in equity of a principal’s obligation to exonerate 
his surety by paying the debt as it falls due.** 

On principle, these objections to substantial damages will not or- 
dinarily apply in jurisdictions refusing the creditor a direct right 
against the promisor. The latter is left under no danger of personal 
liability to the creditor after paying the promisee; and the promisee’s 
liability to the creditor is sole.2° But in the case where a grantee of 
mortgaged land, who has assumed the debt, is sued by his grantor, 
the promisor’s land, though not his personal estate, is left under a 
liability to the creditor after payment to the promisee. Therefore, to 
protect him from foreclosure or double payment, equity must be re- 
sorted to, either to establish a trust of the damages in the promisee’s 
hands for the payment of the debt,?° or to grant the promisor an 





ages for onlv actual loss by the absolute promise to pay the debt. 

The argument is also discussed in the majority opinion in Lathrop v. Atwood, 
21 Conn. 117, 126 (1851), and is made the basis of the dissenting opinion of 
Waite, J. The doctrine of the majority is defended in 3 SuTHERLAND, DAMAGES, 
4 ed., § 766. See also Stout v. Folger, 34 Ia. 71 (1871); Sparkman v. Gove, 
44 N. J. L. 252 (1882). 

The force of this argument is illustrated by a consideration of the doctrine 
that, although a surety may not ordinarily sue his principal after the debt has 
come due, when he has given his note in absolute satisfaction of the due debt, 
he may sue the principal before paying the note. Witherby v. Mann, 11 Johns. 
(N. Y.) 518 (1814). See Stone v. Hammell, 83 Cal. 547, 23 Pac. 703 (1890). 
See 1 BRANDT, SURETYSHIP, 3 ed., § 232; 2 SEDGWICK, MEASURE OF DAMAGES, 
§ 797. This must be based on the ground that the giving of the note made 
the surety solely liable, whereas before he had been liable only alternatively. 
Being solely liable, the surety has then suffered loss for which he may recover 
substantial damages. It would seem to follow from this, as suggested above, 
that when the promisor, by failing to pay the creditor, fails to relieve the 
promisee of a sole liability, which will be the case where Lawrence v. Fox is 
not law, the latter has suffered loss for which substantial damages should be 
given. But where the breach only fails to relieve the promisee of an alternative 
liability, —in jurisdictions where Lawrence v. Fox is followed,—-there has been 
no such loss as to justify substantial damages. 

Thus the substantial result reached in Deere Plow Co. v. Tuinstra, supra, 
note 6, can be supported on this ground, although the court there refused to 
allow even nominal damages. 

23 This argument has been stated in another form by saying that although 
it is true that the promisee may never have to pay the debt, nevertheless on 
the contract of assumption, he has a right morally as well as legally to be 
discharged by payment, not merely “ indemnified by perpetual delinquency to his 
creditor.” 3 SUTHERLAND, Damacgs, 4 ed., § 766. 

24 A surety’s right to equitable relief against the principal before the former 
has paid the creditor is recognized. Bishop v. Day, 13 Vt. 81 (1841); Holcombe 
v. Fetter, 70 N. J. Eq. 300, 67 Atl. 1078 (1905); Ranelaugh v. Hayes, 1 Vern. 
188 (1683). See 4 Pomeroy, Equity JURISPRUDENCE, 4 ed., § 1417. 

25 No cases or other authority, however, have been found taking this 
distinction. 

26 See supra, note 21. 
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injunction, conditional upon payment to the mortgagee, against the 
promisee’s suit at law, except for nominal damages.?* 

It is apparent therefore, that the machinery of equity, where the 
creditor can be made a party and where the decree can order the 
debt paid to him, or where some other triangular disposition of the case 
can be made, is practically necessary for the settlement of the rights 
of all parties. Such a result has been worked out in “ code” states 
where law and equity may be administered in the same action,”* as 
well as by a bill in equity.”® 





PROVISIONS FOR WATER SHIPMENT IN SALES CoNTRACTS: EFFECT OF 
DECLARATION OF NAME OF VESSEL BY SELLER. — In several actions in 
the past four years the courts have considered provisions in contracts 
for the sale of goods to be shipped by water, “ names of steamer or 
steamers to be declared later.”* Although such provisions are not 
uncommon,” the seller’s right to substitute a second vessel for one 
already declared had previously received little attention. 

Where a time when or within which the declaration must be made 
is specified in the contract, it is well established that if the seller fails 
so to declare, the buyer is excused from the contract. The declaration 
is so material to the buyer, affording him means of estimating the time 
of the goods’ arrival and facilitating their insurance and resale,‘ that 
it is appropriately considered a condition precedent to his obligation. 
A re-declaration after the time stipulated in the contract will not be 
in compliance with this condition, and the buyer may properly reject 
a tender of the second cargo.°® 





27 See 1 Wiiuiston, Contracts, § 392. It has been suggested that the same 
result would be reached if the promisor should pay the creditor after suit by 
the promisee at any time before final judgment. See Elmer v. Welch, 47 Conn. 
56, 59 (1879). See Jones, Mortcaces, 7 ed., § 770. 

28 In Wilson v. Stilwell, 9 Ohio St. 467 (1859), an action was brought by 
the promisee against the promisor. The court ordered the creditors to be made 
parties and the judgment gave the promisor the option of paying the creditors 
or the promisee. 

29 Devol v. McIntosh, 23 Ind. 529 (1864); Cubberly v. Yager, 42 N. J. Eq. 
289, 11 Atl. 113 (1886); Scott v. Norris, 62 Okla. 292, 162 Pac. 1085 (1917). 

1 Matthew Smith Grocery Co. v. Lamborn, 276 Fed. 325 (S. D. N. Y., 1921); 
J. Hungerford Smith Co. v. Lamborn, 200 N. Y. Supp. 292 (1921); Wilbur v. 
Lamborn, 276 Pa. St. 479, 120 Atl. 478 (1923); Williams Ice Cream Co. v. Chase 
Nat. Bank, 120 Misc. 301, 199 N. Y. Supp. 314 (1923); Lamborn v. Wm. M. 
Hardie Co., 1 F. (2d) 679 (6th Circ., 1924). For the facts of this case, see 
REcENT CASEs, infra, p. 528. 

Cf. C. A. Gambrill Mfg. Co. v. E. R. Sherburne Co., 194 App. Div. 425, 185 
N. Y. Supp. 502 (1920) (“steamers hereafter declared”); Mann v. Eastern 
Sugar &c. Co., 244 Mass. 100, 138 N. E. 244 (1923). 

There is usually an accompanying provision that in case the ship declared 
upon should not arrive, the seller is relieved of liability under the contract. 

2 See Wotre, THE THEORY AND PRACTICE OF INTERNATIONAL COMMERCE, 206, 
207. 

3 Steinhardt v. Bingham, 182 N. Y. 326, 75 N. E. 403 (1905); Busk v. 
Spence, 4 Camp. 329 (1815); Graves v. Legg, 9 Ex. 709 (1854); Gilkes v. 
Leonino, 4 C. B. N. S. 485 (1858); Reuter v. Sala, 4 C. P. D. 239 (1879). 

4 See 2 Wiiuiston, SALES, 2 ed., § 4694. 

5 Reuter v. Sala, 4 C. P. D. 239 (1879). See Norrington v. Wright, 115 U. S. 
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A more difficult problem arises where the seller re-declares within 
the period provided for declaration by the contract. S promises B 
to declare the name of the vessel within three weeks. One week later 
S declares on vessel X. A week after that he re-declares on vessel Y. 
May B reject a tender of goods from vessel Y? 

If the declaration constituted a specification of the goods to be 
sold, as where the vessel carried only the goods ordered, or where the 
cargo consisted of fungible goods,® or where package markings were 
also declared, it is submitted that B would not be liable. A contract 
for the sale of specified goods cannot be satisfied by the tender of 
other goods similar in description.’ And that specification is made 
subsequent to the contract contemplating it does not alter this effect.* 
A re-declaration under these circumstances should be valid only where 
the buyer assents and the requirements of the Statute of Frauds are 
met as in the case of a wholly new contract to sell.° 

Even if the declaration did not constitute a complete specification 
of the goods,’° there would remain substantial grounds for excusing 





188, 212 (1885). Cf. Thornton v. Simpson, 6 Taunt. 556 (1816). This case 
is much relied upon as establishing the privilege of re-declaration. After de- 
claring on a certain ship, the seller learned that it was not carrying all the 
goods ordered. He thereupon declared on two other ships for the balance. The 
buyer refused to accept the goods, and, in an action by the seller, the court held 
him liable. This case is explicable as granting relief to the seller on equitable 
principles where the original declaration was made under the influence of a 
mistake and where the buyer had suffered no loss. It is further weakened as 
an authority by the fact that the court did not permit any substitution by re- 
declaration for that part of the goods on the ship first declared, and by a 
stipulation in the contract fixing the time for delivery, which diminished the 
importance of the declaration. 

6 A contract to sell an aliquot portion of a mass of fungible goods is a 
contract for specified goods. In the United States, under such a contract title 
to an undivided fraction of the mass may pass to the buyer before separation 
takes place. See Untrorm Sates Act, § 6. And in England, although such 
specification is insufficient to pass title to the buyer, it is sufficient to relieve the 
seller from liability for non-delivery if the goods are destroyed. Sterns, Ltd. v. 
Vickers, Ltd., [1923] 1 K. B. 78. That the extent of the buyer’s interest in such 
a cargo may be determined, it is of course necessary that the quantity shipped 
to him in a particular vessel be known. 

7 Clark v. Fey, 121 N. Y. 470, 24 N. E. 703 (1890). See BrackBurn, Con- 
TRACT OF SALE, 3 ed., 137. ; 

8 Texas Co. v. Hogarth Shipping Co., Ltd., 256 U. S. 619 (1921). This was 
an action on a charter-party, but the principle is equally applicable to a contract 
to sell. Mr. Justice Van Devanter, at p. 626, said, “ ... after the designation 
of the Baron Ogilvy ... every element of an ordinary voyage charter party 
for a particular ship was present. It was then as if that vessel had been named 
at the outset.” See Borrowman v. Free, 4 Q. B. D. 500, 505 (1878). 

9 See 2 WiiuisTon, Sates, 2 ed., § 469a. But where trans-shipment is neces- 
sitated, as, for example, by the disablement of the ship declared on or by 
shipping exigencies without the control of the seller, the buyer will not, in 
proper cases, be permitted to reject the goods. Harrison v. Fortlage, 161 U. S. 
57 (1895); lasigi v. Rosenstein, 141 N. Y. 414, 36 N. E. 509 (1894). Cf. Lovatt 
v. Hamilton, 5 M. & W. 639 (1839). It will be observed, however, that in case 
of trans-shipment, the identical goods specified by the original declaration are 
those tendered to the buyer. 

10 This situation will not: frequently arise. The seller will wish the declara- 
tion to specify the goods since relief from liability for non-delivery of specified 
goods is the only advantage he can obtain from declaration. The buyer will 
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B’s non-performance in the case of re-declaration. A provision in a 
contract that goods shall be delivered from or by a certain ship is 
material as a description, if not a, specification, of the subject-matter 
of the sale.** Goods tendered from any other ship may be rejected 
as not conforming to the description.'* And the materiality to the 
buyer of a declaration describing the goods is all the greater when 
the goods are not specified."* The buyer may have a further ground 
of defence in estoppel if he has acted to his detriment in reliance upon 
the first declaration.** 

In the cases so far considered, a definite time for declaration has 
been stipulated in the contract. Where the only reference to time is 
“later,” courts have interpreted this as giving the seller the privilege 
of declaring at any time before delivery.‘° Thus interpreted, the 
provision is considered to be solely for the benefit of the seller, giving 
him an opportunity to obviate the risk of liability for non-delivery in 
case of loss but giving the buyer no corresponding advantage. It is 
then said that since the buyer can expect no benefit from the pro- 
vision,*® he may not object to re-declaration. There are obvious ob- 
jections both to this interpretation of “later” and to this assumption 
that, because a buyer may not demand a declaration at any particular 
time, he secures no benefit whatsoever from the provision for declara- 
tion. Where no definite time is fixed for the performance of a con- 
































wish the declaration to specify since it greatly augments the value of the declara- 
tion to him. But description by declaration, although without specification, 
gives the buyer the advantage of estimating the time of the goods’ arrival. 

11 Held v. Goldsmith, 153 La. 598, 96 So. 272 (1919). See Filley v. Pope, 
115 U. S. 213, 219 (1885); Bowes v. Shand, 2 App. Cas. 455, 480 (1877). 

12 Lovatt v. Hamilton, 5 M. & W. 639 (1839). See Held v. Goldsmith, 153 
La. 598, 605, 96 So. 272, 275 (1919); The Manhattan, 276 Fed. 823, 826 (D. 
Md., 1921). Carefully distinguish a situation where a seller who has a definite 
time within which to tender goods makes an imperfect tender which the buyer 
rejects. The seller may properly tender another cargo before the expiration of 
the period. Mann v. Eastern Sugar etc. Co., 244 Mass. 100, 138 N. E. 244 
(1923) ; Borrowman v. Free, 4 Q. B. D. 500 (1878). 

13 Cf. Harrison v. Fortlage, 161 U. S. 57 (1895). The fact that the goods 
are specified lessens the importance of the declaration as a description. It 
is arguable that where the contract related to specified goods, and not merely 
to goods on a particular ship, the fact that tender was made from another ship 
should not be a defense to the buyer. 

14 Cf, Gath v. Lees, 3 Hurlst. & C. 558 (1865). The plaintiff had agreed 
to sell cotton “to be delivered at seller’s option in August or September.” The 
plaintiff notified the defendant that delivery would be in August. This notice 
was held an “equitable defense” for the buyer’s refusal to accept cotton de- 
livered in September. Referring to this decision, Cotton, L. J., in Borrowman 
v. Free, supra, note 12, said, at p. 506, “I also think it good as a legal defense.” 

15 Matthew Smith Grocery Co. v. Lamborn, 276 Fed. 325 (S. D. N. Y., 
1921); Wilbur v. Lamborn, 276 Pa. St. 479, 120 Atl. 478 (10923). 

16 Matthew Smith Grocery Co. v. Lamborn, supra; Wilbur v. Lamborn, 
supra. On this point these cases rely on the authority of Harrison v. Fortlage, 
supra, note 13; Neill v. Whitworth, L. R. 1 C. P. 684 (1866). But it should 
be noted that in the latter cases the stipulations held to be solely for the 
sellers’ benefit were merely conditions qualifying their promises to deliver to 
the buyers, in one case, “from the quay,” and in the other, “ex ship.” A 
provision for declaration, constituting an unconditional and independent promise, 
Ils not analogous. It is difficult to conceive how a promise can be made solely 
for the benefit of the promisor. 
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_ tract, it is well established that it must take place within a reasonable 
time.‘” Where the seller has promised to declare within a reasonable 
time, the buyer receives the advantage, before the declaration, of 
being able to assure sub-purchasers that a declaration specifying or 
describing the goods will soon be made. And even if the seller’s prom- 
ise is interpreted to permit declaration at any time, once the declara- 
tion is made, the benefits thereafter accruing to the buyer ?* are not 
nullified by the fact that the seller had been under no obligation to 
declare at that particular time. 

It is difficult, therefore, to understand how the seller in any case 
may re-declare without the consent of the buyer and still hold the 
buyer bound to accept the re-declared cargo. Most of the decisions 
in which the problem has arisen have been resolved on grounds outside 
the scope of this Nore,!® but dicta in several cases *° and the decision 
in at least one ** deny the right of a buyer to object to re-declaration. 
Provisions for declaration are in such general use that any doctrine 
affecting them which is out of line with the established rules of con- 
tracts is much to be deprecated. And one which completely subjects 
one party’s interests to the will of the other is particularly likely to 
become a source of confusion since, to prevent injustice to the party 
it fails to protect, numerous exceptions will inevitably becloud it.” 





“‘ JURISDICTIONAL CITIZENSHIP” IN THE FEDERAL COURTS ‘FOR 
Lasor Unions. — After the Coronado case’ had decided that a labor 
union might sue and be sued as an entity, it was inevitable that an 
attempt should be made to bring this entity into the federal courts 
under the diversity of citizenship jurisdiction.2, Such an attempt has 
failed in a recent case in the federal courts of Illinois,* on the ground 





17 See 1 WiLtiston, Contracts, § 38; 4 Pace, Contracts, 2 ed.. § 2098. This 
rule has been followed even where the contract provided that performance might 
be “at any time.” Gideon v. Hinds, 238 Fed. 140 (2nd Circ., 1916); Stark- 
weather v. Gleason, 221 Mass. 552, 109 N. E. 635 (1915). 

18 Once the declaration is made, the buyer may insure and resell the con- 
signment as specified goods or as goods answering to a particular description. 
Indeed, in Lamborn v. Wm. M. Hardie Co., supra, note 1, a contract of resale 
was made and its rescission necessitated by the re-declaration. 

19 Matthew Smith Grocery Co. v. Lamborn, supra (incomplete declaration) ; 
Lamborn v. Wm. M. Hardie Co., supra (estoppel) ; J. Hungerford Smith Co. v. 
Lamborn, supra, note 1 (injunction denied, remedy at law adequate). 

20 See cases in note 1, supra. 

21 Wilbur v. Lamborn, supra, note 15. 

22 That re-declaration will not be permitted under all circumstances because 
of the hardship inflicted upon the buyer has been intimated in the leading case 
upholding re-declaration. See Matthew Smith Grocery Co. v. Lamborn, 276 
Fed. 325, 326 (S. D. N. Y., 1921). 

1 United Mine Workers of America v. Coronado Coal Co., 259 U. S. 344 

1922). 
% The diversity of citizenship rule requires that where there are two or more 
plaintiffs and two or more defendants each of the plaintiffs must be capable of 
suing each of the defendants in the federal courts in order to sustain the juris- 
diction. Strawbridge v; Curtiss, 3 Cranch (U. S.) 267 (1806). 

8 Russell v. Central Labor Union, 1 F. (2d) 412 (E. D. Ill, 1924). For the 
facts of this case, see Recent Cases, infra, p. 526. 
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that the court was bound by decisions of the Supreme Court refusing 
to extend to other kinds of unincorporated associations the jurisdic- 
tional citizenship it had conferred upon corporations. The court, how- 
ever, saw force in the “logic” that the privilege granted corporations 
should be looked upon as “a forerunner of an equivalent development 
in the law governing voluntary associations.” + 

The technique upon which the Supreme Court finally settled,® after 
reversing a line of its own decisions,° to bring corporations within the 
diversity of citizenship clause, was the pure judicial legislation of 
raising a conclusive presumption, whether or not it were contrary to 
fact, that all shareholders were citizens of the state of incorporation.’ 
The decisive legislative considerations or reasons of statesmanship 
behind that judicial legislation followed, no doubt, from the necessity 
of protecting foreign corporations from the frank hostility of the states 
and their courts. Within the philosophy of the diversity of citizenship 
clause, — that courts with local interests and sympathies should not 
judge between litigants representing respectively local and foreign in- 
terests, — a corporation’s local interests were within the state of its 
incorporation; its citizenship, therefore, was, for the purposes of a fair 
trial, diverse from that of a resident of any state in which the corpora- 
tion might have a stockholder. And the tremendous economic im- 
portance of the corporate form of business urged that such a practical 
diversity be given legal significance.°® 





* At p. 414. 

5 In Louisville Ry. Co. v. Letson, 2 How. (U. S.) 407 (1844), it was held 
that a corporation was a citizen of the state which created it. This was fol- 
lowed in Rundle v. Delaware and Raritan Canal Co., 14 How. (U. S.) 80 (1852). 
But in Marshall v. Baltimore and Ohio R. R. Co., 16 How. (U. S.) 314 (1853), 
this position was abandoned, and it was held that the right to sue in the 
federal courts under the diversity of citizenship rule must be based on the 
citizenship of its members, but that the citizenship of its members was pre- 
sumed to be that of the state of its incorporation. See HEnpErson, PosITIoN 
OF FoREIGN CoRPORATIONS IN AMERICAN CONSTITUTIONAL Law, 60, 61. 

6 Sullivan v. Fulton Steamboat, Co., 6 Wheat. (U. S.) 450 (1821); Breithaupt 
v. Bank of Georgia, 1 Pet. (U. S.) 238 (1828); Commercial Bank v. Slocomb, 
14 Pet. (U. S.) 60 (1840). 

7 This judicial legislation and the disregard for the corporate fiction which 
preceded it were severely criticized at the time, and have been ever since. In 
the dissenting opinion in Marshall v. Baltimore & Ohio R. R., 16 How. (U. S.) 
314, 344 (1853), Daniels, J., called it “the chef d’oeuvre amongst the experi- 
ments to command the action of the spirit in defiance of the body of the Con- 
stitution.” A later case characterized it as going “ to the verge of judicial power.” 
See St. Louis & San Francisco R. R. v. James, 161 U. S. 545, 563 (1896). See 
also HENDERSON, OP. cit., 62, 63. 

8 See HENDERSON, op. cit., 56, 57. 

® There was an extraordinary development of corporate activity in the 
Northern states in the first third of the nineteenth century. In 1821, New 
York adopted a constitutional amendment requiring the assent of two-thirds of 
the legislature to any grant of a corporate franchise, in an effort “to check the 
improvident increase of corporations.” See 2 Kent Comm., 3 ed., 271. See 
HENDERSON, 0?. cit., 36. In 1809, in Bank of the United States v. Deveaux, 5 
Cranch (U. S.) 61, Marshall, C. J., decided that a corporation could not come 
into the federal courts except through the actual citizenship of its members. 
The changing course of the decisions after this case until the corporations’ place in 
the federal courts was fully established is significantly coincident with these 
economic developments. See notes 5 and 6, supra. 


esata IRR: 13 So RG SS FAS 


i 
4 
4 


ve ee a ee SS 











512 HARVARD LAW REVIEW 


The technique of applying such a presumption to labor unions will 
not be as simple. A priori, it is technically as easy to raise a fiction in 
favor of an unincorporated labor union as in favor of a corporation. 
But, since the corporation cases, numerous decisions of the Supreme 
Court have refused to allow joint stock associations,’° limited partner- 
ships,’ boards of trustees,’ and other unincorporated associations 
to invoke the conclusive presumption, on the express ground that it is 
intended to apply to corporate bodies only.’* A distinction between 
labor unions and these other unincorporated bodies will be hard to 
take; ** a wholesale overruling of all the unincorporated association 
cases to allow these to sue is even more improbable. 

Nor is the balance of policy as favorable as it was in the corporate 
problem. There are good arguments for applying the fiction. The 
local type of union, with a few scattering members outside the state 
of headquarters, has practically a diversity of local interests with the 
resident of any state in which it may have the scattered members. 
And the huge national and international unions, on the other hand, 
although they have important local interests everywhere, by reason of 





10 In an action against a citizen of Illinois an averment that the plaintiff 
was a joint stock company organized under the. laws of New York, and a 
citizen of that state, was not sufficient to show jurisdiction in the federal court 
under diversity of citizenship. Chapman v. Barney, 129 U. S. 677 (1889). 

11 A limited partnership association created under Pennsylvania laws, 
although declared by the state statute to be a citizen of the state, and held by 
the courts of Pennsylvania to have the right to sue, and to be subject to suit, 
is not a citizen of that state within the meaning of the clause of the Constitu- 
tion. Great Southern Fireproof Hotel v. Jones, 177 U. S. 449 (1900). 

12 Where the defendant was the board of trustees of Ohio State University, 
created by a statute of Ohio under which it was fully authorized to sue and 
be sued, to contract and be contracted with, to use a common seal, to adopt 
by-laws, and to have the general supervision of the property of the University, 
the Supreme Court again held that there was no jurisdiction on the grounds of 
diversity of citizenship, it not having been alleged that each individual trustee 
was a citizen of Ohio. Thomas v. Ohio State University Trustees, 195 U. S. 
207 (1904). 

18 See St. Louis & San Francisco R. R. v. James, 161 U. S. 545, 562 (1806). 
Following these decisions the federal courts have held that a partnership or 
co-partnership, though legal entities by statute, can get into the federal courts 
on the grounds of diversity of citizenship only by alleging that all their mem- 
bers are citizens of a different state from the other party. Carneigie and Co. v. 
Hulbert, 53 Fed. 1o (8th Circ., 1892); Ralya v. Armour, 1o2 Fed. 530 (N. D. 
Ta., 1900); H. L. Bruett v. Austin Drainage Co., 174 Fed. 668 (N. D. Ia., 1909) ; 
Columbia Digger Co. v. Rector, 215 Fed. 618 (W. D. Wash., 1914); People of 
Porto Rico v. Fortuna Estates, 279 Fed. soo (1st Circ., 1922), writ of certiorari 
denied in 259 U. S. 587 (1922); Coyle v. Duncan Spangler Coal Co., 288 Fed. 
897 (E. D. Pa., 1923). So with joint-stock companies. Saunders v. Adams 
Express Co., 136 Fed. 494 (D. N. J., 1905); Rountree v. Adams Express Co., 
165 Fed. 152 (8th Circ., 1908) ; Taylor v. Weir, 171 Fed. 636 (3rd Circ., 1909) ; 
Empire Rice Mill Co. v. Neumond, 199 Fed. 800 (E. D.‘La., 1912). So with 
other unincorporated associations. O’Neil v. Co-operative League of America, 
278 Fed. 737 (M. D. Pa., 1922). Cf. Board of Supervisors v. Title Guarantee 
Co., 267 Fed. 477 (N. D. Ia., 1920). 

14 Before the Coronado case, there were an alternative holding and a dictum 
in the lower federal courts refusing the distinction. Wise v. Brotherhood of 
Locomotive Firemen, 252 Fed. 961 (8th Circ., 1918). See Irving v. United 
Brotherhood of Carpenters, 180 Fed. 896 (S. D. N. Y., toro). These and the 
recent Illinois case seem to be the only cases on the point. 
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their nation-wide power and significance, present problems of national 
concern which may well be best handled in nationally-minded federal 
courts, particularly since these organizations will come more and more 
to exert a quick influence upon popularly elected state benches. 

But there are even more practical arguments against this extension 
of federal jurisdiction. In the first place, it seems that the state courts 
can, by and large, satisfactorily handle this labor litigation. The nar- 
row state partizanship which was the original justification for any 
diversity of citizenship jurisdiction*’® has quite disappeared2* In 
the second place, the federal courts have a most important primary 
function in the constitutional adjustment of the multiple units of our 
type of government and their relations to the people. For this they 
need a lifting of the burdens of the kind of litigation which can be 
handled by other courts, rather than a crush of labor cases; ** they 
need the amity of state courts, which will not be improved by the 
ouster of further jurisdiction; ** and they need the unreserved con- 
fidence of all classes of the people, which may be shaken by their be- 
coming the storm center for the unreasoning class feeling which always 
characterizes labor cases.’® 





THE RESPONSIBILITY OF VEHICLE OWNERS: AN EXCEPTION IN THE 
Law or AGENcy. —A recent New York statute makes the owner of 
an automobile absolutely liable for injuries caused by the negligent 





15 “The chief and only real reason for this diverse citizenship jurisdiction 
was to afford a tribunal in which a foreigner or citizen of another State might 
have the law administered free from the local prejudices or passions which 
might prevail in a State Court against foreigners or non-citizens.” Charles 
Warren, “ History of the Federal Judiciary Act of 1789,” 37 Harv. L. Rev. 


» 83. 

16 “ The original reasons, extant in 1789, for the diverse citizenship jurisdic- 
tion of the inferior Federal Courts, have now almost entirely disappeared, and 
this jurisdiction might well be radically cut down, especially with reference to 
corporations doing business in States outside of their charter States.” Charles 
Warren, supra, 37 Harv. L. Rev. 49, 132. 

17 The work of the federal courts has become enormous. The statistics for 
the Supreme Court suggest the pressure on the entire system. “ Where seven 
judges wrote thirty-three opinions in 1819, nine judges wrote two hundred and 
forty-two opinions in 1919.” See Pounp, Spirir or THE Common Law, 8, 9. 
From 1913 to 1923, the number of new cases coming before the Court each 
year increased from five hundred and twenty-six to seven hundred and twenty. 
The number of cases yearly disposed of increased from five hundred and seventy- 
nine in 1913 to seven hundred and sixty-five in 1922. See Hearing before Sub- 
Committee of Committee on Judiciary, U. S. Sen., 68th Cong., 1st Sess., on S. 


2060 and S. 2061 (Feb. 2, 1924), pp. 27-28, 43-45. See also Charles Warren, 


“History of the Federal Judiciary Act of 1789,” 37 Harv. L. Rev. 49, 131; 
E. McClain, “ Decisions of the United States Supreme Court on Constitutional 
Questions, 1911-1914,” 9 Am. Por. Sct. Rev. 36; Thomas Reed Powell, “ De- 
cisions of the United States Supreme Court on Constitutional Questions, 1914- 
1917,” 12 Am. Pot. Scr. Rev. 17, 48; 94 Cent. L. J. 127. 

18 Compare the feeling aroused by the very doctrine of jurisdictional citizen- 
ship of corporations. “No single factor has given rise to more friction and 
jealousy between state and federal courts, or to more state legislation conflicting 
with and repugnant to federal jurisdiction than has the doctrine of citizenship 
for corporations.” Charles Warren, supra, 37 Harv. L. Rev. 49, 90. 

19 Compare an impressive argument from expediency for abolishing the use 
of the injunction in labor disputes and leaving the hate-laden issues to be 
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operation of his car by anyone driving it with his consent.t At first 
blush this appears to be a startling advance over previous doctrines 
of liability without fault, and its constitutionality is questioned.? But 
it seems only a bold assertion of practical results toward which the 
law of agency has been tending for a long time in cases involving 
vehicles. Because the question of law involved in the usual agency 
tort case is merely whether there is evidence to go to the jury 
that a master-servant relation existed, and that the tortious act was 
done in the objective scope * of and in the subjective course * of the 
employment, it is often difficult to isolate for legal criticism the influ- 
ence which a reader of these cases instinctively feels has been given 
to the fact of ownership of the instrument with which the wrongdoer 
committed the tort. But there are some instances in which it can be 








handled as best they can be by the executive department of the government or 
by the law courts where the ever-changing jury can “take up the slack” of 
litigants’ resentment. “Such action shifts a great and bitter dispute involving 
masses of people and wide economic ramifications from appointive judges — this 
shift relieves the judiciary of a terrific strain which it is not well-fitted to bear. 
Under our constitutional system the highly important task of adjusting conflicts 
between different portions of the system belongs to the courts. This task 
requires that the firmest confidence of the people in the correctness and fairness 
of judicial decisions shall be maintained. There is a genuine danger that this 
confidence will be shaken.” Zechariah Chafee, Jr., “ The Progress of the Law — 
Equitable Relief Against Torts,” 34 Harv. L. Rev. 388, 406. 

The part that partizan class feeling played in the recent attacks on the Su- 
preme Court illuminates the tangibility of the danger. 

1 1924 N. Y. Laws, c. 534: “ Every owner of a motor vehicle operated upon 
a public highway shall be liable and responsible for death or injuries to person 
or property resulting from negligence in the operation of such motor vehicle, 
in the business of such owner or otherwise, by any person legally using or 
operating the same with the permission, express or implied, of such owner.” 
For a discussion of this legislation, see J. P. Chamberlain, “ Automobiles and 
Vicarious Liability,’ 10 Am. Bar. Assn. J. 788. A South Carolina statute, passed 
in 1912, creates a lien on a motor car with which an injury is caused by 
the negligent driving thereof, though the driver is not a servant of the owner 
acting in the scope and course of the employment. 1922 3 S. C. Comp. Laws, 
sec. 5706, § 4; construed in Denny v. Doe, 116 S. C. 307, 108 S. E. 95 (1921). 

2 See J. P. Chamberlain, supra, 10 AM. Bar Assn. J. 788. 

A Michigan statute making the owner liable for the negligence of any driver 
except a thief (1909 Micu. Pus. Acts, No. 318, § 10, cl. 3.) was declared uncon- 
stitutional. Daugherty v. Thomas, 174 Mich. 371, 140 N. W. 615 (1915). This 
act was then repealed. 1915 1 Micu. Comp. Laws, sec. 4831, § 35. A later 
statute (1915 Micu. Pus. Acts, No. 302, § 29.) substantially like the New 
York law was held constitutional. Stapleton v. Independent Brewing Co., 198 
Mich. 170, 164 N. W. 520 (10917). 

3 The significance of expressing the basis of liability in terms of the scope 
of employment is discussed in H. J. Laski, “ The Basis of Vicarious Liability,” 
26 Yate L. J. 104, 115. See Baty, Vicartous LiaBiity, 128. ; 

4 This twofold test, objective and subjective, was laid down by Mr. Justice 
Blackburn in Limpus v. London General Omnibus Co., 1 H. & C. 526, 541 (1862). 
Though the tests are usually used concurrently, the courts tend, in practice, to 
impose liability if the servant was acting within the objective scope of the em- 
ployment, but for his own purpose. Clawson v. Pierce Arrow Motor Car Co. 
182 App. Div. 172, 170 N. Y. Supp. 310 (1918); Schrayer v. Bishop, 92 Conn. 
677, 104 Atl. 349 (1918). See 32 Harv. L. Rev. 172. Mechem uses the term 
“ course” to cover both the objective and subjective elements. See 2 MECHEM, 
AGENCY, 2 ed., §§ 1879, 1960. 
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shown to have had an extraordinary influence in giving cases to the 


The most striking instance, and that most closely analogous to the 
statutes above, is the application of a “ family automobile doctrine ” ® 
by miany states,° by which the owner of a car purchased for the pleas- 
ure of his family is held liable for injuries caused by the negligence 
of another member of the family using the car for his own purposes. 
Tortuous efforts have been made to reconcile this with the principles 
of the orthodox conceptions of agency: franker courts have come to 
recognize it as a clear “ extension ” of those principles.’ 

Another example is the effect of ownership to establish certain evi- 
dential presumptions lifting from the injured party his burden of going 
forward to prove the agency. Such presumptions are always valuable 
indices to the way the courts’ minds lie on problems. A majority of 
American courts hold that if a master-servant relation is otherwise 
established, proof of ownership of the vehicle used by the servant will 
raise a presumption that the servant was acting in the course and scope 
of employment.® A minority will go further and let proof of ownership 
of the vehicle raise a presumption that the master-servant relation 
existed; in other words, will from proof of the defendant’s ownership 
presume the plaintiff’s entire case as far as agency is concerned.° 

A third example is the handling of problems of the servant’s devia- 
tion for his own purposes while using his master’s vehicle.° Theoret- 
ically, even where a deviation is physically slight, if it is quite out 
of the normal means of doing the master’s business, the jury should 
not be allowed to find that the act was within the course or scope of 





5 See Huppy, AuToMOBILEs, 6 ed., §§ 656-662. See E. W. Hope, “ The Doc- 
trine of the Family Automobile,” 8 Am. Bar Assn. J. 359; A. Cockrill, “ The 
Family Automobile,” 2 Va. L. Rev. 189; 36 Harv. L. Rev. 102. 

6 Decisions on this point vary not only from jurisdiction to jurisdiction, but 
cases decided in the same court are often at variance. The tendency seems to 
be toward the acceptance of the doctrine. King v. Smythe, 140 Tenn. 217, 204 
S. W. 296 (1918); Johnson v. Evans, 141 Minn. 356, 170 N. W. 220 (1919); Bald- 
win v. Parsons, 193 Ia. 75, 186 N. W. 665 (1972). Contra, Doran v. Thomsen, 
76 N. J. L. 754, 71 Atl. 296 (1908); Knight v. Cossitt, 102 Kan. 764, 172 Pac. 
533 (1918). This doctrine is not applied to the use of the master’s car by the 
servant. Mogle v. A. W. Scott Co., 144 Minn. 173, 174 N. W. 832 (1919). See 
Menton v, Patterson Merch. Co., 145 Minn. 310, 176 N. W. gor (1920). 

7 Wolf v. Sulick, 93 Conn. 435, 106 Atl. 443 (1919); Stickney v. Epstein, 
too Conn. 170, 123 Atl. 1 (1923). 

8 Benn v. Forrest, 213 Fed. 763 (1st Circ., 1914); Ferris v. Sterling, 214 N. Y. 
249, 108 N. E. 406 (1915). See Guthrie v. Holmes, 272 Mo. 215, 108 S. W. 
854 (1917). Contra, Hartnett v. Gryzmish, 218 Mass. 258, 105 N. E. 988 (1914). 

® Edgeworth v. Wood, 58 N. J. L. 463, 33 Atl. 940 (1806). Cf. Frank v. 
Wright, 140 Tenn. 535, 205 S. W. 434 (1918); Savage v. Donovan, 118 Wash. 
692, 204 Pac. 805 (1922). Contra, Ferguson v. Winter, 46 Ut. 321, 150 Pac. 299 
(1915), This rule is strenuously defended by Wigmore on the ground of the 
ws irresponsibility of motorists in general.” See 5 WuicMorE, EvIDENCE, 

ed., § 25104. 

10 The leading case on detour is Joel v. Morrison, 6 C. & P. sor (1834). See 
2 MECHEM, op. cit., §§ 1899-1913. See Y. B. Smith, “ Frolic and Detour,” 23 
Cor. L. Rev. 444, 716; C. B. Labatt, “ Liability of a Master, Apart from 
Contract, for Tortious Acts Done by a Servant while in Control of Vehicles 
and Horses,” 47 Can. L. J. 521, 539. 
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the employment. Such cases, however, regularly go to juries.1! Where 
there is such a serious deviation that the courts must relieve the 
master temporarily,’? there is a marked eagerness to regard the return 
from the servant’s personal business as a reéntry upon the scope of 
employment.'* A few courts go to the extreme of holding that such 
a reéntry is made by merely beginning the return trip with the in- 
tention of continuing the master’s business;'* and most courts do not 
require a return to the point of departure *° although a return to such 
a point or a corresponding one when a different route is taken on the 
return trip would seem logically necessary.'® 

Certainly these vehicle cases seem to break through the generally 
conceived rules of agency. Some of the automobile cases seem to have 
been influenced by a false analogy to the absolute liability for injuries 
inflicted by inherently dangerous instrumentalities.‘* A more: funda- 
mental explanation of this, development, perhaps, is that the courts 
are recognizing and trying to meet a new social situation in which 
a desirable adjustment of interests cannot be reached by the orthodox 
rules. The law of agency is based on expediency rather than on 
conceptions of abstract justice.’* If, therefore, as the policy of these 





11 Fisick v. Lorber, 95 Misc. 574, 159 N. Y. Supp. 722 (1916) ; George v. Car- 
stens Packing Co., 91.Wash. 637, 158 Pac. 529 (1916). Cf. Lovejoy v. Campbell, 
16 S. Dak. 231, 92 N. W. 24 (1902). 

12 Tf the deviation was clearly a departure the court must direct a verdict 
for the defendant. Danforth v. Fisher, 75 N. H. 111, 71 Atl. 535 (1908); 
Drobnicki v. Packard Motor Car Co., 212 Mich. 133, 180 N. W. 459 (1920). 

13 This is well illustrated by the extreme recent case of Mastrelli v. Herz, 
124 Atl. 835 (Conn.). For the facts of this case, see RECENT CASEs, infra, p. 527. 
It follows an earlier case involving similar facts. McKiernan v. Lehmaier, 85 
Conn. 111, 81 Atl. 969 (1911). 

14 Barmore v. Vicksburg etc. Ry. Co., 85 Miss. 426, 38 So. 210 (1905); 
McKiernan v. Lehmaier, supra; Heelan v. Guggenheim, 210 Ill. App. 1 (1918); 
Mastrelli v. Herz, supra. 

15 Riley v. Standard Oil Co., 231 N. Y. 301, 132 N. E. 97 (1921); Dock- 
weiler v. American Piano Co., 94 Misc. 712, 160 N. Y. Supp. 270 (1916). See 
8 Va. L. Rev. 220; 31 Yate L. J. 99. 

16 Patterson v. Kates, 152 Fed. 481 (E. D. Pa., 1907); Solomon v. Common- 
wealth Trust Co., 256 Pa. St. 55, too Atl. 534 (1917). See dissenting opinions 
in Barmore v. Vicksburg etc. Ry. Co., supra; Riley v. Standard Oil Co., supra. 
The cases are collected and criticized in 22 Cor. L. Rev. 573. See also 21 Mics. 
L. REv. 229. 

17 Most courts refuse to place automobiles in this class of instrumentalities. 
Parker v. Wilson, 179 Ala. 361, 60 So. 150 (1912); Daily v.. Maxwell, 152 Mo. 
App. 415, 133 S. W. 351 (1919); Premier Motor Co. v. Tilford, 61 Ind. App. 
164, 111 N. E. 645 (1916). Florida, however, imposes liability on the danger- 
ous instrumentality doctrine. Southern Cotton Oil Co. v. Anderson, 80 Fla. 441, 
86 So. 629 (1920). See 67 Cent. L. J. 467. For a general discussion of the 
subject see H. C. Horack, “‘ The Dangerous Instrument Doctrine,” 26 Yate L. J. 
224. 

18 An amazing variety of theories have been offered to explain the basis of 
the law of agency. Its justification on grounds of expediency is discussed in 
H. J. Laski, supra, 26 Yate L. J. 104. See also Y. B. Smith, supra, 23 Cot. L. 
REv. 444. 

Mr. Justice Holmes finds it based upon an unsupportable fiction of identity. 
See O. W. Holmes, “ Agency,” 4 Harv. L. Rev. 345, 5 Harv. L. Rev. 1, 14. Se 
also Baty, Vicartous Liasmiry; E. V. Abbott, “Of the Nature of Agency,” 9 
Harv. L. Rev. 507; F. Cunningham, “ Respondeat Superior in Admiralty,” 19 
Harv. L. Rev. 445. 
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recent statutes would seem to indicate, it has become socially desirable 
that the financially responsible ‘® owner shall be more fully liable for 
losses resulting from the misuse of his vehicles, there would seem to be 
no objection to the creation of an exception to the old rules of agency 
to reach that result.2° But the method should be that of the frank 
judicial legislation of the Connecticut courts in establishing their 
family automobile doctrine,2* and not a confusing and tortured mis- 
application of insufficient older theories. 
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APPEAL AND ERROR —SUPERSEDEAS— APPEAL BOND FOR INTERMEDIATE 
Court SUED ON PENDING APPEAL TO Upper Court. — After a judgment for 
the plaintiff before a justice of the peace, the defendant appealed to the 
superior court and gave an appeal bond. The plaintiff’s judgment being 
there affirmed, the defendant appealed again, to the Appellate Court, and 
filed an appeal bond in conformity with a supersedeas issued by that court. 
While this appeal was still pending, the plaintiff sued on the first appeal 
bond. From a judgment which overruled a demurrer to the defendant’s 
plea setting up the supersedeas, the plaintiff appeals. Held, that the su- 
persedeas does not bar action on the bond. Judgment reversed. Gray v. 
Royse, 144 N. E. 854 (Ind. App.). 

A supersedeas preserves the status quo and prevents enforcement of the 
judgment, by execution or otherwise, pending the appeal. Love v. Cahn, 
93 Ark. 215, 124 S. W. 259; Treat v. Hiles, 77 Wis. 475, 46 N. W. 810. 
See 1921 Burns’ ANN. Stat. INp. Supp., § 679; 1921 Mass. Gen. Laws, 
c. 250, §§ 6, 7, 24. Some authorities hold that the appellee successful in 
the intermediate court may nevertheless sue at once on a bond or collateral 
cause of action, not directly dependent upon the outcome of the appeal 
to the upper court. Salem-Bedford Stone Co. v. Hobbs, 28 Ind. App. 520, 
63 N. E. 314; Heizer v. Pawsey, 47 Kan. 33, 27 Pac. 125. Contra, Giles v. 
De Cow, 35 Colo. 135, 83 Pac. 638. Cf. Gillette v. Bullard, 20 Wall. (U. S.) 
571. In the principal case, although the obligor on the bond would, aside 
from the supersedeas, be presently liable regardless of the outcome of the 
appeal, yet his ultimate liability is so dependent thereon that, to avoid 
unnecessary litigation, the supersedeas should be held to protect him till 
final disposition of the main action. Giles v. De Cow, supra. Thus if the 
obligee loses above, his damages are nominal. Cook v. King, 7 Ill. App. 





The historical development of the law from liability solely for acts expressly 
ordered, through that for those authorized by implication, to the present liability 
for acts done in the course and scope of the employment, is traced in J. H. Wig- 
more, “ Responsibility for Tortious Acts,” 7 Harv. L. Rev. 315, 383, 441, SELECTED 
Essays ON THE LAw oF Torts, 18. 

19 A suggestion that the law of agency is based on the desire to hold a person 
who is financially responsible found judicial expression in some of the earlier 
cases. Limpus v. General Omnibus Co., 1 H. & C. 526, 539 (1862). But see 
Williams v. Jones, 3 H. & C. 256, 263 (1864). See 2 Pottock AND MAITLAND, 
History or EnciisH Law, 532. In more recent years the courts have been more 
discreet in their judicial pronouncements concerning this undoubtedly weighty 
practical consideration for imposing liability on the employer and property- 
Owning classes for the faults of their servants. 

20 See Pottock, Essays IN JURISPRUDENCE AND ETHICs, 114. 
21 See note 7, supra. 
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549. If the obligee wins above, the sureties on the later appeal bond are 
primarily liable, and in the absence of agreement between the two sets 
of sureties, if the earlier are forced to pay, they may recover over from 
the later. Culliford v. Walser, 158 N. Y. 65, 52 N. E. 648; Southwestern 
Surety Insurance Co. v. King, 68 Okla. 100, 172 Pac. 74. See Hartwell v. 
Smith, 15 Ohio St. 200, 204, 205. See 2 BRANDT, SURETYSHIP AND GUAR- 
ANTY, 3 ed., § 518. Perhaps in view of the peculiar Indiana rule that a 
supersedeas does not bar an action on the judgment appealed from, nor 
upon “a matter collateral to the judgment,” the decision in the instant case 
is warranted by precedent if not by dictates of policy. Line v. State, 131 
Ind. 468, 30 N. E. 703; Salem-Bedford Stone Co. v. Hobbs, 28 Ind. App. 
520, 63 N. E. 314. 


BAILMENTS — GRAIN ELEVATORS — EFFECT oF DeposiTor’s RIGHT TO 
TAKE GRAIN OR MARKET VALUE. — The declaration alleged that the plaintiff 
had stored a quantity of wheat in the defendant’s elevator, under an agree- 
ment which would entitle him to take an equivalent amount of grain or its 
market value; that the officers of the defendant corporation, which was 
insolvent, sold and converted the grain to its use; that the plaintiff’s de- 
mand for either the grain or the purchase price was refused, though a 
partial payment was made. The plaintiff sued in the alternative for a 
declaration that the proceeds be declared a trust fund in the hands of the 
company, or for a personal judgment against the directors for the value of 
the wheat converted. From a judgment sustaining demurrers to the declara- 
tion, the plaintiff appealed. Held, that the transaction was a sale and not 
a bailment. Judgment affirmed. Morse v. La Crosse Milling, Grain & 
Ice Co., 229 Pac. 336 (Kan.). 

A deposit of grain in an elevator, to be placed in a common mass under 
an agreement to return a like amount to the depositor, constitutes a bail- 
ment, and the owner thereof becomes a tenant in common of the mass. 
Rice v. Nixon, 97 Ind. 97; O’Dell v. Leyda, 46 Ohio St. 244, 20 N. E. 472; 
Moses v. Teetors, 64 Kan. 149, 67 Pac. 526. The transaction should be 
regarded as a bailment as long as the warehouseman is under an obligation 
to keep in the mass a quantity sufficient to meet outstanding receipts. 
McGrew v. Thayer, 24 Ind. App. 578, 57 N. E. 262; James v. Plank, 48 
Ohio St. 255, 26 N. E. 1107. See 1 WILLISTON, SALES, 2 ed. § 154; WARREN, 
Cas. ON Property, 229, note. See “ Grain Elevators,” 6 Am. L. REv. 450, 
465. If the depositor has an option to take either the grain or its market 
value, as in the instant case, the warehouseman is under this obligation until 
the option is exercised, and the transaction remains a bailment. Ledyard v. 
Hibbard, 48 Mich. 421, 12 N. W. 637; James v. Plank, supra; McGrew v. 
Thayer, supra. In reaching a contrary conclusion the court used reasoning 
and precedents applicable only where the option of returning grain or money 
lies with the warehouseman, and can be exercised by merely appropriating 
the grain. In such a case no obligation exists to keep the grain on hand, 
and the transaction may properly be regarded as a sale. Bonnett v. Farmers’ 
& Growers’ Shipping Ass’n, 105 Kan. 121, 181 Pac. 634; O’Neal v. Stone, 
79 Mo. App. 279; Savage v. Salem Mills Co., 48 Ore. 1, 85 Pac. 69. Cf. 
Chase v. Washburn, 1 Ohio St. 244; State v. Reiger, 59 Minn. 151, 60 N. W. 
1087. See 8 Harv. L. REv. 432. 


BANKRUPTCY — PROVABLE CLAIMS— INTEREST ON INCOME TAX NOT A 
PENALTY UNDER BANKRUPTCY Act. — The federal tax on the income of an 
insolvent corporation was not paid when due. Subsequently, a petition in 
bankruptcy was filed. In that proceeding, the United States presented a 
claim for the tax assessed with “interest at the rate of one per centum 
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per month” until paid, under the provisions of the Income Tax Act of 
~ 1916. (39 Stat. aT L. 756, 1918 U. S. Comp. Stat., § 6336n (a).) The 
claim of the United States was disallowed under the authority of the 
Bankruptcy Act, §57j, which provides that “debts owing to the United 
States . . . as a penalty or forfeiture shall not be allowed except for the 
amount of the pecuniary loss sustained by the act ... out of which the 
penalty arose, with . . . such interests as may have accrued thereon accord- 
ing to law.” (30 Stat. AT L. 561, 1918 U. S. Comp. Star., § 9641j.) Inter- 
est at six per cent was allowed. The Circuit Court of Appeals affirmed the 
order. (Jn re Menist Co., 290 Fed. 947 (2nd Circ.).) The Supreme Court 
granted a writ of certiorari. Held, that the provision for interest at one 
per cent per month is not a penalty but compensation for the delay in pay- 
ment. Judgment reversed. United States v. Childs, 45 Sup. Ct. Rep. 110. 

If the liability for delinquent payment of a state tax exceeds the legal rate 
of interest within the state, it is a penalty within the terms of the Bank- 
ruptcy Act. Jn re Ashland E. & C. Co., 229 Fed. 829 (D. Mass.). This 
is especially true where the state statute provides that one per cent per 
month should be tacked onto the penal sum as an additional penalty. New 
York v. Jersawit, 263 U. S. 493. The Income Tax of 1916, however, ex- 
pressly denominates as interest the amount added for failure to pay the tax. 
In the absence of any further provision in the Act declaring what is a 
legal rate of interest, a rate of one per cent per month can not be said 
to be penal. For a discussion of the principles involved in the present case, 
see 37 Harv. L. REv. 380. 


CONSTITUTIONAL LAW — APPROPRIATION FOR A PuBLIC PuRpPOsE. — The 
plaintiff, a taxpayer, brought suit against the treasurer and the auditor of 
the state of Oklahoma to restrain them from paying out of the funds in 
the Oklahoma treasury certain money appropriated by the state legislature 
for investment in first mortgage bonds on warehouse property owned by 
farmers’ codperative associations. The constitution of Oklahoma provides 
that “ taxes shall be levied and collected for public purposes only,” and 
that “no tax levied and collected for one purpose shall ever be devoted 
to another purpose.” (Oxia. Const., Art. 10, §§ 14, 19.) From a judg- 
ment for the defendants, the plaintiff appeals. Held, that the act was un- 
constitutional, as it devoted public funds to the aid of a private enterprize. 
Judgment reversed. Vette v. Childers, 228 Pac. 145 (Okla.). 

A constitutional prohibition against taxation for a non-public purpose 
connotes a similar prohibition against appropriation for a non-public pur- 
pose. A similar limitation is imposed even in the absence of a constitutional 
provision. Woodal v. Darst, 71 W. Va. 350, 77 S. E. 264. In the principal 
case the court intimates that a different result might have been reached if 
the act had provided for the financing of publicly owned warehouses, but it 
finds an insurmountable obstacle in the provision for investing the state’s 
money in a private enterprize. This decision is based on the authority of 
Loan Ass’n v. Topeka, 20 Wall. (U. S.) 655. But the court does not 
distinguish the long-established line of cases holding that state appropriations 
for privately owned railroads were for a public purpose. Folsom v. Town- 
ship Ninety-Six, 159 U. S. 611. Cf. Blair v. Cuming County, 111 U. S. 
363. The determination of what is a public purpose in this connection has 
resulted in a mass of contradictory decisions. See 12 Harv. L. REv. 499. 
Precedents in this connection are misleading unless the courts appreciate 
that the definition of a public purpose may be extended by the growth 
and increasing complexity of human affairs. See Jones v. City of Portland, 
245 U. S. 217, 221. See Frederick N. Judson, “ Public Purposes for which 
Taxation is Justifiable,” 17 Yate L. J. 162. 
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ConTRACTS — ACCEPTANCE OF OFFER BY APPROPRIATING SUBJECT- 
MATTER OF THE ContrRAcT. — The plaintiffs contracted to sell B 1000 acres 
of timber trees, B having an option to buy a further 640 acres, provided 
that he paid the purchase price before October 15, 1922. B assigned the 
contract to the defendant, who cut the best of the timber from the entire 
1640 acres. The price of the 1000 acres having been paid in accordance 
with the terms of the contract, the plaintiffs on. May 12, 1922, brought 
suit for the price of the additional 640 acres. By the law of Missouri, 
where the case arose, standing timber was treated as realty. From a 
judgment on a verdict in favor of the plaintiffs, the defendant appealed. 
Held, that an offer to sell realty, conditioned upon the payment of the 
price, is not accepted by a seizure of the subject-matter of the contract. 
Crancer v. Lareau, 1 F. (2d) 117 (8th Circ.). 

If an offeree performs an ambiguous act he may not subsequently assert, 
when sued by the offeror, that his act was a tort rather than an acceptance 
of the offer. Wélcox, Ives & Co. v. Rogers, 13 Ga. App. 410, 79 S. E. 2109; 
Logan v. Davidson, 18 App. Div. 353, 45 N. Y. Supp. 961. Cf. Orme v. 
Cooper, 1 Ind. App. 449, 27 N. E. 655. See Lucy v. Mouflet, 5 H. & N. 220, 
232. See 3 WiLListon, Contracts, §1856. But the Statute of Frauds, 
though satisfied if the offeree takes possession of personal property offered 
for sale, is not satisfied when the subject-matter of the contract is realty, 
without a writing signed by the party to be charged. See 1909 1 Mo. Rev. 
Stat., § 2783. Furthermore, in the principal case the plaintiff could. main- 
tain an action for the price only on the theory that title had passed. This 
could not be true without a formal conveyance. Andrews v. Costican, 30 
Mo. App. 29. The court construed the offer as contemplating an acceptance 
only by the payment of the price. If this construction be correct, the 
plaintiffs are faced by a further and seemingly insurmountable difficulty, 
that by the terms of the offer the defendant could never become obligated 
to pay. 


CoNnTRACTS — PROMISE TO DISCHARGE OBLIGATION OF PROMISEE — EFFECT 
OF A SURETYSHIP RELATION UPON THE Promisor’s RicHts.—N sold K 
a stock of goods in consideration of K’s agreement to discharge certain of 
N’s debts. K failed to do so, and N sued K, garnishing the A Bank, which 
held as security for a loan to K a note and mortgage from H to K. K 
thereafter assigned his interest in the note and mortgage to the plaintiff. 
N recovered judgment against K, and the defendant sheriff levied on the 
note and mortgage. The plaintiff asked an injunction against the sale on 
execution. The injunction was-denied. The plaintiff appealed. Held, that 
since N was surety for K, he could have no relief against K until he 
himself had paid the debts. Judgment reversed. John Deere Plow Co. of 
Moline v. Tuinstra, 200 N. W. 61 (S. Dak.). 

For a discussion of the principles involved, see NOTES, supra, p. 502. 


ConTRACTS — WAIVER OF ONE DEFENSE By RELIANCE ON ANOTHER. — The 
defendant bank issued its irrevocable letter of credit which provided, among 
other things, that drafts were to be accompanied by bills of lading dated 
during September or October, 1920. The letter also stated that the de- 
fendant bank agreed with the drawers, indorsers, and bona fide holders for 
value of bills drawn in compliance with the terms of the credit that the 
bills would be duly honored on presentation. The plaintiff, having been 
refused payment on the ground that the goods had not been shipped in 
September or October, 1920, brought this action. At the trial, the de- 
fendant was allowed to introduce evidence that the plaintiff was not a bona 
fide holder for vaiue, and obtained a verdict in its favor. The plaintiff 
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brought error. Held, that by placing its refusal to pay on one ground, the 
defendant had waived all others, and that therefore the defense was not 
available. Judgment reversed. Bank of Taiwan, Ltd. v. Union Nat. Bank 
of Philadelphia, 1 F. (2d) 65 (3rd Circ.). 

The rule followed by the court has been accepted in a number of juris- 
dictions. Railway Co. v. McCarthy, 96 U.S. 258; Littlejohn v. Shaw, 159 
N. Y. 188, 53 N. E. 810; Schillinger Bros. & Co. v. Bosch-Ryan Grain Co., 
145 Ia. 750, 122 N. W. 961. See « Wriiiston, Contracts, §§ 743, 744. 
Where the promisor’s previous reliance on one defense has misled the 
promisee or prevented him from curing a remediable defect, it is proper 
to hold that the defect not previously relied on may not be set up at the 
trial. See Goodman v. Purnell, 187 Fed. 90 (2nd Circ.). But in the absence 
of such a showing, it is difficult, on principle, to see why all defenses should 
not be available. Hurley v. Kiona-Benton School Dist. No. 27, 124 Wash. 
537, 215 Pac. 21. The letter of credit in this case may be considered as a 
contract with the shipper of the goods and as an offer to the plaintiff. See 
William E. McCurdy, “ Commercial Letters of Credit,” 35 Harv. L. Rev. 
530, 591, 720. The effect, then, of the present case is to prevent the prom- 
isor from showing that he was never contractually bound to the plaintiff. 
One court which applies the rule in cases where a contract has actually 
come into existence, has refused to apply it in cases such as the present, 
where in fact no contract was ever formed. McCarter v. Rogers, 104 Kan. 
204, 178 Pac. 621. LIllegality may be set up as a defense to an action 
although not previously relied on as a ground of non-performance. Taenzer 
v. Chicago, R. 1. & P. Ry. Co., 191 Fed. 543 (6th Circ.). 


CoRPORATIONS — PowER OF DrrEcTORS — WHETHER Directors May Pre- 
FER THEMSELVES. — The directors of a corporation indorsed the corpora- 
‘tion’s notes for more than $25,000. Later, the corporation became insolvent 
and the directors, to save themselves harmless from their liability as sureties, 


executed to one of their number as trustee for all of them the corporation’s ~ 


note for $25,000, secured by a chattel mortgage upon the corporation 
property. The corporation was adjudged a bankrupt. The trustee in 
bankruptcy brought an action to annul the note and mortgage, and appealed 
from an order dismissing his complaint. Held, that the trustee made out 
a prima facie case, and that the lower court erred in not placing upon the 
director defendants the burden of showing that the transaction in question 
was negotiated in order to keep the corporation a going concern, and not 
merely for the benefit of the directors in giving themselves a preference 
over other creditors. Order reversed. Stuart v. Larson, 3 Am. Bank. R. 
(N. S.) 382 (8th Circ.). 

By the weight of authority at common law, a general creditor may enjoy 
a preference given him by an insolvent corporation. Allis v. Jones, 45 Fed. 
148 (D. Neb.); Curtis, Jones & Co. v. Smelter Nat. Bank, 43 Colo. 391, 
96 Pac. 172. But generally this rule is not extended to directors who are 
preferred as creditors or as sureties on corporation debts. Adams v. Kehlor 
Milling Co., 35 Fed. 433 (E. D. Mo.); Taylor v. Mitchell, 80 Minn. 492, 
83 N. W. 418; Whitlock v. Alexander, 160 N. C. 479, 76 S. E. 483. See 
5 THompson, CoRPORATIONS, 2 ed., § 6100. Why are directors distin- 
guished? The majority theory is that they bear a fiduciary relation to 
creditors. See Sutton Mfg. Co. v. Hutchinson, 63 Fed. 496, 503 (7th Circ.). 
This theory is incompatible with the rule that particular creditors other than 
directors may be preferred. The proper theory is that a fiduciary relation 
exists between the directors and the corporation. See Taylor v. Mitchell, 
80 Minn. 492, 496, 83 N. W. 418, 420. See 2 THOMPSON, op. cit., § 1215. 
On this theory, the impropriety of the act of the directors in preferring 
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themselves is clear. Prospective creditors who find the directors granting 
themselves a preference will hesitate when the corporation needs them 
most. By thus impairing the credit of the corporation, the directors com- 
mit a breach of their fiduciary relation. Directors may not, in disposing 
of corporation property, place their own interests above those of the 
corporation. See 2 THOMPSON, op. cit., § 1216. 


CoRPORATIONS — ULTRA VIRES CONTRACT OF GUARANTY. — The plaintiff 
issued a letter of credit to the X company. That company agreed to provide 
funds to meet drafts drawn against the letter of credit. The defendant, a 
trust company organized under the laws of Massachusetts, for a recited con- 
sideration of one dollar paid by the plaintiff, guaranteed that the X company 
would perform its agreement with the plaintiff. The X company drew 
upon the plaintiff and failed to provide funds to meet the drafts. The 
plaintiff brought an action on the contract of guaranty. The court found 
that the contract of guaranty was ultra vires a trust company under the 
Massachusetts statutes. (1920 Mass. Gen. Laws, c. 172, § 31 et seg.) A 
verdict was directed for the defendant, and at the request of the parties the 
case was reported to the upper court. Held, that a banking corporation 
which has not received the benefit of the plaintiff's performance is not 
barred by equitable estoppel from setting up the defense of wera vires. 
Nowell v. Equitable Trust Co., 144 N. E. 749 (Mass.). 

It is possible for the legislative body which creates a corporation to give 
it legal capacity to do only certain acts. Ashbury Ry. Co. v. Riche, L. R. 
7 H. L. 653, 672. In view of the interest of the depositors in restricting 
the activities of banking corporations, a court might find in the Massachu- 
setts statutes a legislative intent to create a corporation which could not 
bind itself ultra vires. See 1920 Mass. GEN. Laws, c. 172, § 31 et seq. 
In that event the result of the principal case would be reached upon the ~ 
ground of lack of corporate capacity. Nat. Home Bldg. Ass’n v. Home 
* Savings Bank, 181 Ill. 35, 54 N. E. 619. Many statutes, however, merely 
forbid activity outside a certain field. Though the corporation has the 
capacity to go outside the field, most courts will not enforce executory 
contracts so made. Jemison v. Citizen’s Bank, 122 N. Y. 135, 25 N. E. 264; 
Day v. Spiral-Spring Buggy Co., 57 Mich. 146, 23 N. W. 628. See 3 
THOMPSON, CoRPORATIONS, 2 ed., § 2786. However, when one party to the 
contract has fully performed and the other has received the benefit of the 
performance, a majority of the American courts hold that the latter is 
“estopped ” to set up the defense of wltra vires. Camden R. R. Co. v. 
Mays Landing R. R. Co., 48 N. J. L. 530, 7 Atl. 523; Lemmon v. E. 
Palestine Rubber Co., 260 Pa. St. 28, 103 Atl. 510. Contra, Central Trans. 
Co. v. Pullman’s Car Co., 139 U.S. 24. The desire to protect stockholders, 
which impels decisions holding executory wtra vires contracts unenforcible, 
is not strong enough to prevent the operation of “estoppel” against one 
who seeks to escape liability while enjoying the benefits of performance. 
See 2 MacHEN, Corporations, § 1055. It has been held, in jurisdictions 
accepting the doctrine of “equitable estoppel,” that the performance of the 
plaintiff need not result in a direct benefit to the plaintiff. First Nat. Bank 
v. Greenville Oil Co., 24 Tex. Civ. App. 645, 60 S. W. 828; Whitehead v. 
American Lamp Co., 70 N. J. Eq. 581, 62 Atl. 554. Perhaps the problem 
may be better solved by an inquiry as to whether the situation is such that 
one who deals with the corporation may be charged with constructive notice 
of the corporation’s lack of authority. East Anglian Ry. Co. v. Eastern 
Counties Co., 11 C. B. 775, 811; Lucas v. White Line Transfer Co., 70 Ia. 
541, 30 N. W. 771. But see Bissell v. Mich. So. R. R. Co., 22 N. Y. 258, 
281. When an uwltra vires contract is held unenforcible, there may be a 
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recovery in quasi-contract for the value of the benefit conferred. Citizens 
Nat. Bank v. Appleton, 216 U.S. 196. In the principal case the defendant 
had received no benefit on which a recovery in quantum meruit could be 
based. 


DamaAcEes — MEASURE OF DAMAGES IN ACTION OF DECEIT — RECOVERY 
or Cost oF PuTTING PREMISES IN REPRESENTED CONDITION. — The plain- 
tiff bought from the defendant a building containing three tenements, in 
reliance on the fraudulent representation that each of the tenements was 
then renting for $35 per month. They were renting for $25 per month, but 
the fair rental value was $30. The plaintiff expended $325 on electric 
wiring, and after he did so the premises rented for $35 per month. The 
purchase price of $13,500 was found to represent the fair value of the prem- 4 
ises. The lower court ruled that the plaintiff could recover only the 
$325, and not the capitalized value of the difference between the actual and ; 
the represented rentals, and judgment was given accordingly. The plaintiff j 
appeals. Held, that the cost of making the improvements furnished the 
proper test of the difference between the actual value and that as repre- 
sented. Judgment affirmed. Okoomian v. Brandt, 126 Atl. 332 (Conn.). 
In most states, including Connecticut, the measure of damages in an 
action by a purchaser against a fraudulent seller is the difference between 
the value of the subject-matter as represented, and the actual value at the ‘ 
time of the sale. McKeever v. Locke-Paddon Co., 49 Cal. App. 350, 103 i 
Pac. 258; Stone v. Pentecost, 210 Mass. 223, 96 N. E. 335; Krumm v. 
Beach, 96 N. Y. 308; Linerode v. Rasmussen, 63 Ohio St. 545, 59 N. E. 
220. Cf. Gustafson v. Rustemeyer, 70 Conn. 125, 39 Atl. 104. Several 
important jurisdictions allow recovery for the actual loss suffered, com- 
puted by deducting the value of the thing received from the price paid. i 
Sigafus v. Porter, 179 U. S. 116; Browning v. Rodman, 268 Pa. St. 575, 111 
Atl. 877; Peek v. Derry, 37 Ch. D. 541, reversed on other grounds in 14 App. 
Cas. 337. See 3 Wittiston, Contracts, § 1392; 3 SEDGWICK, DAMAGES, 
9 ed., § 1029. The effect of the first of the rules stated above is to put the 
purchaser in as good a position as he would have occupied had the repre- 
sentation been true. See 3 WILLISTON, op. cit., §1391. The court in the 
instant case, while following this rule, concludes that the proper measure 
of damages is the cost of making the necessary improvements. It is diffi- ‘ 
cult to see how the difference in value could exceed this amount. If the " 
plaintiff were to recover the capitalized difference of rental, he could put i 
the premises in the represented condition with part of his damages, and 
keep the remainder as a bonus. The rule should be equally applicable 
whether or not the required alterations have been made. But cf. Sangster : 
v. Prather, 34 Ind. 504. 








































DeaTH BY WroncruL ActT—COoNSTRUCTION oF CODE OF PANAMA IN 
Force in CANAL Zone. — In an action for wrongfully causing the death of 
plaintiff's wife in the Canal Zone, held, that article 2341 of the civil code 
of Panama, in force in the Canal Zone, must be construed as not expressly 
authorizing an action for death by wrongful act, and that in the absence 
of special legislation the action could not be maintained. Judgment of 
the Circuit Court of Appeals (affirming the judgment of the District Court 
of the Canal Zone) reversed. Panama R. R. Co. v. Rock, 45 Sup. Ct. Rep. 
58. 

For a discussion of the principles involved, see NorTes, supra, p. 490. 





EASEMENTS — EXTINGUISHMENT — PAYMENT OF RENT SHOWING INTEN- 
TION TO ABANDON. —In a suit to quiet title to an easement in a roadway 
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over the defendant’s land the jury found a verdict for the plaintiff. The 
jury also found, in answer to an interrogatory, that after the easement had 
been acquired by prescription, one of the parties through whom the plaintiff 
claimed had paid an annual nominal rent for seven years for the privilege 
of using the roadway. A motion for judgment notwithstanding the verdict 
was overruled and the defendant appealed. Held, that whether or not the 
annual payment of rent amounted to an abandonment was a question of 
intention, and the question was for the jury. Judgment affirmed. Skelton 
v. Schenetzky, 144 N. E. 144 (Ind. App.). 

A perfect title to real estate can not, at common law, be abandoned. 
Philadelphia v. Riddle, 25 Pa. St. 259. Cf. Clark v. Hammerle, 36 Mo. 620. 
This is true even if the title is acquired by adverse possession. East Ten- 
nessee & C. Co. v. Wiggin, 68 Fed. 446 (6th Circ.); Tarver v. Deppen, 132 
Ga. 798, 65 S. E. 177. To allow such an abandonment would violate’ the 
Statute of Frauds. Barrett v. Kansas & Texas Coal Co., 70 Kan. 649, 79 
Pac. 150. Similarly, the established doctrine of abandonment of easements 
seems to run counter to the policy underlying the Statute of Frauds. See 11 
Cox. L. Rev. 777, 778. The relinquishment of an easement without a writing 
(or by adverse user) widens the possibility of perjured testimony. See Tracy 
v. Atherton, 36 Vt. 503, 520. However, no court has flatly repudiated 
the doctrine of abandonment of easements. But, as a requirement of 
abandonment the courts demand a clear manifestation, by the dominant 
owner, of an intention to abandon. Hennessy v. Murdock, 137 N. Y. 317, 
33 N. E. 330; Adams v. Hodgkins, 109 Me. 361, 84 Atl. 530. Consequently, 
an easement acquired by adverse user is not lost by the obtaining of a license 
for its further enjoyment. Perrin v. Garfield, 37 Vt. 304. The licensed use 
of another way does not amount to an abandonment of a prescriptive ease- 
ment already acquired. Nichols v. Peck, 70 Conn. 439, 39 Atl. 803. An 
easement created by deed is not relinquished by the payment of rent for 
a period of time for the use of the way. Spencer v. Lighthouse, 114 App. 
Div. 591, 99 N. Y. Supp. tors. Likewise, in the instant case, the payment 
of rent, by the dominant owner, for the use of the prescriptive easement 
does not conclusively show an intent to abandon. See 23 Micu. L. Rev. 
72. Whether there has been an abandonment is always a question for the 
jury. Leach v. Phil. H. & P. R. R. Co., 258 Pa. St. 522, 102 Atl. 175; 
Vogler v. Geiss, 51 Md. 407. 


Eouity — STATUTE OF FRAUDS — SPECIFIC PERFORMANCE OF ORAL COoN- 
TRACT TO Convey Lanp. — In a will contest the testator’s son filed a cross- 
bill, praying the specific performance of an oral contract by which the de- 
ceased undertook to convey him certain land. The cross-complainant alleged 
that he had formerly been employed in the Chicago stock yards, an occupa- 
tion distasteful to his father. In consideration of his abandoning his 
work in the stock yards, and cultivating and caring for the home farm, 
his father promised to convey the same to him in fee. Relying on this 
agreement the son gave up his employment in Chicago and occupied and 
cultivated the farm for a number of years, making various improvements 
upon it. On this state of facts the lower court decreed the specific per- 
formance of the contract. The. cross-defendants all appeal. Held, that 
the alleged oral promise to convey land would not be the basis for a specific 
performance decree, as the acts of part performance were not clear and 
definite and referable exclusively to the contract. Decree reversed. Stephens 
v. Collison, 145 N. E. 81 (Iil.). 

Many cases arise in which there is an attempt to enforce specifically an 
oral promise to convey or devise lands, made in consideration of the 
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promisee’s living with and caring for the promisor. In the past there has 
been a tendency in some courts to enforce the promise despite the Statute 
of Frauds, simply because of the hardship on the promisee. Such decisions 
violate the policy of the Statute, and today there is a trend in the opposite 
direction. See Roscoe Pound, “The Prdégress of the Law — Equity,” 33 
Harv. L. REv. 929, 933, 935 ef seg. The principal case has significance as 
an illustration of this reaction. In at least one Illinois case cited by the 
court in reaching its decision, specific performance was granted on facts which 
seem no stronger than those of the instant case. Langston v. Bates, 84 Ill. 
524. The decision in the principal case confines this anomalous doctrine 
within safer limits and so reaches a desirable result. 


Equity — THE WRIT OF SEQUESTRATION AS A CONSERVATORY PROCESS. — 
Statutes provided that “ when a bill is filed in reference to personal prop- 
erty” a writ of sequestration might issue to impound the property pending 
suit; and that a bill to set aside “fraudulent conveyances or other de- 
vices” employed to hinder creditors, might issue without the complainant’s 
first securing judgment’ at law, and that a writ of sequestration might 
thereupon issue. (1906 Miss. Cope, §§ 562, 564, 553.) The complainant 
presented a bill in equity to recover from her divorced husband the ex- 
pense of supporting their child, alleging that the husband was insolvent, 
and praying that a writ of sequestration issue to- impound certain money 
owing to him, to prevent his disposing of it. The writ was issued. The 
defendant demurred to the bill, and moved to quash the writ. The de- 
murrer and motion were overruled, and the defendant appealed. Held, 
that the defendant was under a duty to provide for the support of his 
child; and that the writ of sequestration was properly issued, the court 
having power independently of statute to issue this writ to impound any 
property sought to be subjected to the plaintiff's claim. Orders affirmed. 
Lee v. Lee, tor So. 345 (Miss.). 

The writ of sequestration, as known to the English Court of Chancery, 
issued only after attachment for contempt had proved ineffectual, to com- 
pel performance of an order or decree, by the seizure of the defendant’s 
property. See 2 DaNniEL, CHANCERY PRAcTIcE, 6 Am ed., 1050-1053. 
And apparently the proceeds of personalty and the profits of realty se- 
questrated could be applied to satisfy the decree. Cavil v. Smith, 3 Bro. 
C. C. *361, *362; Shaw v. Wright, 3 Ves. *22, *24. See “ Sequestration,” 
102 L. T. 458. Though largely superseded by statutory remedies the writ is 
still available. Manning v. Mercantile Securities Co., 242 Ill. 584, 90 
N. E. 238. See Federal Equity Rules 7, 8. The American authority 
is limited to occasional dicta to the effect that this writ will issue to im- 
pound, pending suit, property in which the plaintiff claims an interest. 
See Dean v. Boyd, 86 Miss. 204, 208, 38 So. 297, 298; King v. Payan Co., 
18 Ark. 583, 587. The writ as thus employed is apparently a substitute 


’ for a receivership. See Steele v. Walker, 115 Ala. 485, 21 So. 942. See 


1 CLARKE, RECEIVERS, § 40. If so, it would seem that its scope should be 
limited to that of a receivership, in that it should be available to a com- 
plainant only if he either claims an interest in the property, or has reduced 
his claim to judgment, and exhausted his legal remedy. Cf. Cates v. Allen, 
149 U. S. 451; McKee v. City Garbage Co., 140 Mich. 497, 103 N. W. 
906. No such situation appears in the principal case. Nor is the com- 
plainant’s position strengthened by the statutes cited, since the one is ex- 
pressly confined to cases where the bill is filed “in reference to personal 
Property ”; and the other, to bills to set aside fraudulent conveyances, or 
similar devices. 
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FEDERAL COURTS — JURISDICTION: Diversity oF CITIZENSHIP — LABOR 
Unions. — The plaintiff, bringing a suit for tort in the federal court, 
alleged that she was a citizen of Missouri and that the defendant union 
was a voluntary association, a citizen of Illinois, with its office in Illinois. 
The defendant pleaded to the jurisdiction of the court that two of its mem- 
bers were citizens of Missouri. To the plaintiff’s replication that the citi- 
zenship of the individual members was immaterial, the defendant de- 
murred. Held, that the actual citizenship of its members determines the 
citizenship of a voluntary association labor union for purposes of federal 
jurisdiction. Demurrer sustained. Russell v. Central Labor Union, 1 F. 


(2d) 412 (E. D. Il.). 
For a discussion of the principles involved, see NoTEs, supra, p. 510. 


FuTuRE INTERESTS — CONTINGENT REMAINDERS — DECREE AGAINST PRE- 
SUMPTIVE REMAINDERMAN ApDJuUDICATES His CLaim.— Land was conveyed 
to A for life, and upon his decease to his legal heirs and their heirs and 
assigns. A deeded the land in fee to B, who thereupon sued A’s children 
to quiet his title, pursuant to statute. (Cat. Cope Civ. Proc., § 738.) 
A’s children answered that A could convey only a‘life estate and that they 
were owners of the property subject to the life estate. The court rendered 
judgment barring A’s children from asserting any claim adverse to B’s. 
After A’s death, A’s children sued B’s son, who had inherited the land, 
to quiet title to the interests which they claimed. To the plea of res 
adjudicata they contended that the former judgment was void because 
the court had no jurisdiction to pass upon their claims. They appealed 
from a judgment in favor of the defendant. Held, that the former decision 
falls within the scope of a principle of equity that one claiming a contingent 
interest in real estate is bound when the court has before it all the parties 
available and gives judgment as to the property according to the rights that 
appear. Judgment affirmed. Akley v. Bassett, 228 Pac. 1057 (Cal. App.). 

A statutory action to quiet title is in many states the ordinary mode 
of trying disputed titles. See 4 Pomeroy, Equity JURISPRUDENCE, 2 ed., 
§ 1396; 5 ibid., § 2157. See Cat. Cope Civ. Proc., § 738. In many 
respects it partakes of the equitable nature of the non-statutory action. 
According to thé equitable doctrine of representation, unascertained re- 
maindermen may be bound by a decree if they were represented before the 
court. Miller v. Texas & Pacific Ry. Co., 132 U. S. 662. This is to avoid 
the injustice of deferring, until all parties interested are im esse, an action 
to quiet title. Thus, where a remainder is to a class, unborn members 
are sufficiently represented by living members. Reed v. Alabama & G. Iron 
Co., 107 Fed. 586 (N. D. Ga.); Kent v. Church of St. Michael, 136 N. Y. 
10, 32 N. E. 704; McCampbell v. Mason, 151 Ill. 500, 38 N. E. 672. In the 
present case, no member of the class can be ascertained until the death of 
his ancestor makes him an heir. No presumptive member is a representa- 
tive of a class. Hutchinson v. Hutchinson, 126 N. C. 671, 36 S. E. 140. 
However, the object of requiring representation is to insure that the con- 
tingent interest is as fully protected as if its owner were present. See 
Hale v. Hale, 146 Ill. 227, 258, 33 N. E. 858, 868. This object has been 
fully satisfied where the apparent remainderman, ready to step in whenever 
the preceding estate should drop, was himself a party. The present case 
seems to accord with what little authority there is in point. Faulkner v. 
Davis, 18 Gratt. (Va.) 651; Matthews v. Lightner, 85 Minn. 333, 88 N. W. 


9g2. 


INSURANCE — Premium Notes — Lapse or Poticy DurInG DEFAULT IN 
PAYMENT AS FAILURE OF CONSIDERATION. — The plaintiff insured the de- 
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fendant’s property against loss by fire for five years. The premiums were 
to be paid partly in cash, and the balance in annual installments evidenced 
by promissory notes. The notes provided that if any payment became 
overdue, all of the installments on the notes would be due at once. The 
policy provided: that the insurance should lapse while any payment on the 
notes was due and unpaid. The defendant failed to meet one payment 
when it came due, and the insurer brought this action to recover the entire 
amount unpaid. The defendant set up failure of consideration in the lapse 
of the policy. From a judgment for the defendant the plaintiff appealed. 
Held, that the lapse according to the terms of the policy is not a failure 
of consideration. Judgment reversed. Fireman’s Fund Ins. Co. v. Lindsey, 
124 S. E. 369 (Ga.). 

The decision in the instant case is in accord with the weight of authority. 
Robinson v. German Ins. Co., 51 Ark. 441, 11 S. W. 686; St. Paul Ins. Co. 
v. Coleman, 6 Dak. 458, 43 N. W. 603; Cauffield v. Ins. Co., 47 Mich. 447, 
11 N. W. 264; American Ins. Co. v. Klink, 65 Mo. 78. Cf. Ins. Co. v. 
Stoy, 41 Mich. 385, 1 N. W. 877. Payment of premiums is exchanged for 
payment of loss under certain conditions, which include meeting the notes 
when due. The insured gets exactly what he bargained for — conditional 
protection. Phenix Ins. Co. v. Rollins, 44 Neb. 745, 63 N. W. 46. See 1 
WILLISTON, ConTRACTS, § 112; 2 ibid., § 757. The insured is not entitled 
to a return of any part of the premium, nor to a reduction in the amount 
of recovery on the note in suit, for the period during which the policy lapsed. 
St. Paul Ins. Co. v. Coleman, supra. See Equitable Ins. Co. v. Harvey, 
98 Tenn. 636, 641-642, 40 S. W. 1092, 1093. See 2 CooLry, BRIEFS ON 
INSURANCE, 1045. The same reasoning would hold the insured to his bar- 
gain where there has been a loss during the suspension of the policy, or 
where the contract provides that the policy will be entirely forfeited on 
default in payment. Schimp v. Ins. Co., 124 Ill. 354, 16 N. E. 229; Wil- 
liams v. Ins. Co., 19 Mich. 451; Palmer v. Ins. Co., 31 Mo. App. 467. 
There is, however, considerable authority to the effect that if the insurer 
accepts payment of the notes, before or after loss, with knowledge of the 
circumstances creating the forfeiture, he waives the forfeiture or elects to 
continue the contract. Johnson v. Ins. Co., 79 Ky. 403; Union Cent. Life 
Ins. Co. v. Woods, 11 Ind. App. 335, 37 N. E. 180; Phenix Ins. Co. v. 
Dungan, 37 Neb. 468, 55 N. W. 1069. However fair this result seems, it 
is difficult to support in strict theory. 


MASTER AND SERVANT — AUTOMOBILES — TorT LIABILITY FOR INJURY IN- 
FLICTED ON RETURN FROM JOURNEY MADE WITH OWNER’S PERMISSION. — 
The defendant permitted his chauffeur to use his car for a personal errand. 
The chauffeur took it from his employer’s home and while returning to the 
same place, to keep an appointment with his master, he injured the plaintiff. 
The plaintiff sued the employer, and appealed from an order refusing to 
set aside a nonsuit. Held, that the evidence would warrant a finding that 
the chauffeur was acting within the scope and course of his employment. 
Order reversed. Mastreilli v. Herz, 124 Atl. 835 (Conn.). 

For a discussion of the principles involved, see NoTEs, supra, p. 513. 


MunicipaL CorporATIONS — Torts — LIABILITY OF OFFICERS FOR TORTS 
CoMMITTED IN THE CoursE oF AN Uxrra Vires UNDERTAKING. — The plain- 
tiff was injured by the negligent operation of an ambulance owned by the 
town of Webster. In an action against the town, it was held that there could 
be no recovery because the operation of an ambulance was entirely «tra 
vires the town. (Ducey v. Webster, 237 Mass. 497, 130 N. E. 53.) The 
plaintiff now brings this action against the selectmen who were in charge 
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of the operation of the ambulance. Held, that the driver of the ambulance 
was not the servant of the selectmen and that the plaintiff cannot recover. 
Ducey v. Brunell, 145 N. E. 37 (Mass.). 

The case appears to be correct in not holding the selectmen personally 
liable. The driver was not in their employ but was the ‘servant of the 
town. See 2 McQuriiin, MunicrpaL Corporations, §548. But see 
Carle v. City of De Soto, 63 Mo. App. 161; Mil v. Hawker, L. R. 9 Ex. 
309. If an act were patently ultra vires, those authorizing it might well 
be held for all its consequences. But where the matter is in doubt until 
it is passed upon by the court, the risk thrust upon the officers would be 
too great. As the law now stands, the plaintiff is without remedy. His 
action against an irresponsible employee is valueless. A situation of 
this kind calls for a reéxamination of the law of liability of municipal 
corporations. See Jones, NEGLIGENCE OF MUNICIPAL CorPoRATIONS, § 173. 
See Edwin M. Borchard, “ Government Liability in Tort,” 34 Yate L. J. 
I, 129. But see 4 Ditton, MuNictpAL CorporATIONS, 5 ed., § 1649. 


PLEADING — THEORY OF THE PLEADINGS — RELYING ON A DIFFERENT ACT 
OF NEGLIGENCE AS A DEPARTURE FROM THE THEORY PLEADED. — The plain- 
tiff while employed by the defendant, a warehouseman, was struck and 
injured by several bags of rice which were dropped, without warning, down 
a chute near which the plaintiff was working. He brought this action on the 
theory that he had suffered injury due to the negligence of the defendant. 
He alleged in his petition that the negligence lay in the failure to observe 
a custom, on which he had relied, of giving notice before dropping the 
bags down the chute. At the trial the jury found upon special issues that 
the plaintiff had sustained the injuries complained of, that the failure of 
the defendant’s employees to warn the plaintiff before dropping the bags 
was the direct and proximate cause of the injury, and that the failure to 
warn the plaintiff was negligent. However, the jury also found that there 
was no custom at the plant to give warning before the rice was discharged 
into the chute. Judgment was entered for the plaintiff in the trial court, 
and the defendant appealed. Held, that the plaintiff in his petition relied 
on the failure to observe the alleged custom as the negligence causing his 
injuries, and therefore he could not show another ground of negligence at 
the trial. Judgment reversed. Tyrrell Rice Milling Co. v. Baskin, 264 S. W. 
1039 (Tex. Civ. App.). 

This case presents a technical refinement of the doctrine of suing on a 
“theory of action.” See 24 Harv. L. Rev. 480; 32 Harv. L. REv. 166; 33 
Harv. L. Rev. 240-242. The decision seems harsh. Negligence remained 
the gravamen of the action throughout, and the only departure was in the 
nature of the negligence relied upon. The defendant could not have been 
surprised since the same facts were relied upon to prove the new negligence 
as the old, and every fact needed to sustain a recovery was fully set out in 
the original petition. Even those jurisdictions adhering to the doctrine of 
the “ theory of action” may well refuse to follow this case. 


SALES — PROVISIONS FOR WATER SHIPMENT — EFFECT OF DECLARATION 
or NAME oF VESSEL. — The plaintiff contracted to sell to the defendant five 
thousand bags of Java sugar, to be shipped during August and September, 
1920, deliverable f.o.b. Philadelphia, “names of . . . steamers to be declared 
later.” The plaintiff subsequently declared on the S. S. Washington Maru. 
Before its arrival, another steamer, the Chifuku Maru, carrying sugar 
shipped in the specified months, became disabled and put into Port Said 
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for repairs. Relying on the defendant’s statement that it desired declara- 
tion on the steamer latest to arrive and desiring to take advantage, before 
expiration, of letters of credit of buyers to whom the Chifuku Maru had 
been declared, the plaintiff re-declared the Chifuku Maru to the defendant 
and the Washington Maru to the other purchasers. Upon receiving the 
re-declaration, the defendant rescinded a contract to resell a portion of the 
sugar but made no objection to the plaintiff. The buyer subsequently re- 
jected a tender of sugar from the Chifuku Maru which had been delayed 
two months, and the plaintiff brought this action for breach of con- 
tract. The trial court held that the seller was not entitled to re-declare 
the vessel first named and gave judgment for the defendant from which 
the plaintiff appealed. Held, that, whether or not the plaintiff was en- 
titled to re-declare, the defendant by its silence was estopped to complain 
of the re-declaration. Judgment reversed. Lamborn v..Wm. M. Hardie 
Co., 1 F. (2d) 679 (6th Circ.). 
For a discussion of the principles involved, see Notes, supra, p. 507. 


SALES — STATUTE OF FRAUDS — PART PERFORMANCE BY THE SELLER. — 
The plaintiff, the manager of a bottling corporation, agreed to sell twenty 
shares of its stock for $10,000 to the defendants who held the remaining 
eighty shares. The plaintiff also agreed to give up his position of manager 
which was to be assumed by one of the defendants. No adequate memo- 
randum of the agreement was made nor was any part of the purchase price 
paid, but the plaintiff surrendered his position to the defendant. To a bill 
for the specific performance of the agreement to purchase the stock, the de- 
fendants pleaded the Statute of Frauds. (1906 Miss. Cope, § 4779.) The 
lower court found for the plaintiff in the sum of $10,000. The defendant 
appealed. Held, that the surrender of the position by the plaintiff and the 
assumption of the control of the business by the defendants was part per- 
formance, taking the contract out of the Statute. Decree affirmed. Pugh 
v. Gressett, 101 So. 691 (Miss.). 

Under the Mississippi Statute of Frauds, the absence of part payment 
or a memorandum necessitates proof of receipt by the buyer of part of the 
“personal property, goods, wares, and merchandise” sold. See 1906 Miss. 
Cope, § 4779. Cf. Untrorm Sates Act, § 4-1. Clearly the surrender of 
the position to the buyer did not meet this requirement. An office is not 
the subject of sale nor is it within the terms of the statute. Colton v. 
Raymond, 114 Fed. 863, 869 (2nd Circ.); s. c., 104 Fed. 219 (2nd Circ.). 
However, an agreement by the seller to hold the stock certificates as bailee 
might have satisfied the statute. Bicknell v. Owyhee Sheep etc. Co., 
31 Ida. 696, 176 Pac. 782. See Devine v. Warner, 75 Conn. 375, 379, 
53 Atl. 782, 784; Hinchman v. Lincoln, 124 U. S. 38, 55. But such a 
change in relationship to the property must be clearly and unequivocally 
shown. Hinchman v. Lincoln, supra. See BENJAMIN, SALES, 5 ed., 208; 
SmitH, Law oF Fraups, § 379. It is submitted that the acts of the parties 
do not here sustain such an inference. De Nunzio v. De Nunzio, 90 Conn. 
342, 97 Atl. 323. Cf. Ford v. Howgate, 106 Me. 517, 76 Atl. 939; Davis 
Laundry etc. Co. v. Whitmore, 92 Ohio St. 44, 110 N. E. 518. The equitable 
doctrine of part performance as an escape from the statute of frauds has 
been severely criticized. See Maddison v. Alderson, 8 App. Cas. 467, 480. 
See Roscoe Pound, “ The Progress of the Law— Equity,” 33 Harv. L. 
REv. 929, 935. In consequence, courts have refused to apply it to contracts 
other than for the sale of land. McElroy v. Ludlum, 32 N. J. Eq. 828; 
Britain v. Rossiter, 11 Q. B. D. 123. A free interpretation of the Statute, 
such as that in the instant case, will tend to defeat its purpose. 
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SOVEREIGN — WAIVER OF IMMUNITY FROM SuIT. — The Director-General 
of Railroads by order provided that all suits against him under § 10 of the 
Federal Control Act (40 Stat. at L. 456, 1919 U. S. Comp. Stat. Supp., 
§ 3115 3/4 J.) must be brought in the county where the cause of action 
arose or where the plaintiff then resided. The plaintiff, a resident of Iowa 
injured in Iowa, sued in a state court of Nebraska. The defendant appeared 
specially to object to the jurisdiction of the court “over the person of 
the defendant and over the subject-matter of this action.” His motion 
being overruled, he then defended on the merits. To a judgment of the 
Nebraska Supreme Court affirming a judgment for the plaintiff, the defend- 
ant brought certiorari. Held, that the defendant had not waived his im- 
munity from suit in the Nebraska court. Judgment reversed. Davis v. 
O’Hara, U.S. Sup. Ct., Oct. Term, 1924, No. 63. 

The immunity of the sovereign from suit includes governmental agencies. 
Maganab v. Hitchcock, 202 U. S. 473; Ballaine v. Alaska Northern Ry. Co., 
259 Fed. 183 (oth Circ.). See United States v. Lee, 106 U. S. 196, 204, 
222. See 33 Harv. L. Rev. 322; 36 Harv. L. Rev. 218. Each court 
in the principal case seems to have regarded the sovereign immunity 
here set up as a defect of personal jurisdiction which, even when previ- 
ously objected to, is waived by a subsequent general appearance. Corbett 
v. Physicians’ Casualty Co., 135 Wis. 505, 115 N. W. 365; Sampson v. 
Northwestern Insurance Co., 85 Neb. 319, 123 N. W. 365. Contra, Hark- 
ness v. Hyde, 98 U. S. 476. Cf. York v. Texas, 137 U. S. 15.° See Edson 
R. Sunderland, “ Preserving a Special Appearance,” 9 Micu. L. REv. 396. 
The state court accordingly held that the appearance here made was general 
and waived immunity. O’Hara v. Davis, 109 Neb. 615, 192 N. W. 215. Yet 
where the defects do not appear on the face of the petition, the Nebraska 
courts hold that an objection to the jurisdiction over the person and over 
the subject-matter of the action, coupled with an answer on the merits, 
does not amount to a general appearance. Templin v. Kimsey, 74 Neb. 614, 
105 N. W. 89. See 1922 Nes. Comp. Stat., § 8612. See Edson R. Sunder- 
land, supra, 9 Micu. L. REv. 396, 409. The Supreme Court, seizing on 
these cases, declares the decision of the Nebraska court as to its own law 
erroneous. See Swift v. Tyson, 16 Pet. (U. S.) 1; Diaz v. Gonzales, 261 
U. S. 102, 106. See 37 Harv. L. Rev. 1129. This procedure it justifies on 
the ground that it is not bound by a state court’s determination which denies 
a federal right under the cloak of local practice or on untenable non-federal 
grounds. See Davis v. Wechsler, 263 U.S. 22; Ward v. Love County, 253 
U. S. 17. It is submitted, however, that this result could have been more 
simply reached by distinguishing lack of jurisdiction over the person from 
sovereign immunity. The former is largely a matter-of self-limitation by 
the courts. See 38 Harv. L. Rev. 112. The latter is an absence of power 
to subject the sovereign to their judgments and decrees without its consent. 
See SINGEWALD, NoNn-SuABILITY oF StTaTES, 1. See Edson M. Borchard, 
“ Government Liability in Tort,” 34 Yate L. J. 1. And only the legislature 
can give consent; the executive or his agents cannot bind the state. Carr v. 
United States, 98 U. S. 433; Stanley v. Schwalby, 162 U. S. 255. Cf. The 
Nuestra Senora de Regla, 108 U. S. 92, 103. Furthermore, where consent is 
given, it may be taken away at the will of the legislature even after action has 
been brought. Beers v. Arkansas, 20 How. (U. S.) 527. And waiver of 
immunity from suit does not include waiver of immunity from execution. 
Carter v. State, 42 La. Ann. 927, 8 So. 836; Duff Development Co. v. 
Kelantan Govt., [1923] 1 Ch. 385, aff'd [1923] A. C. 395. See 36 Harv. 
L. Rev. 623; 37 ibid., 871, 873. A fortiori, the sovereign is not bound by 
pleading non-compliance with the conditions of its consent. See Schillinger 
v. United States, 155 U. S. 163, 166. 
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TAXATION — Levy AND ASSESSMENT— WHAT ForEIGN Property May 
BE CONSIDERED UNDER THE UNIT SysTEM OF APPORTIONMENT. —A Virginia 
railroad corporation owned and operated railway lines in two branches. 
Its Kentucky lines were connected with the other lines of the northern 
branch only by the A road, of which the corporation was a joint owner; 
but through trains were operated by means of this connection. Prior to 
1917 the corporation’s southern branch was connected with the northern 
branch only by the B road, of which the corporation was the majority 
stockholder; but this road was operated independently. In 1917 the cor- 
poration acquired the C road between the northern and southern branches. 
Thereafter its holdings constituted a single unit of use and operation. A 
statute prescribes as a basis of assessing the intangible property of an 
interstate railroad company “that proportion of the value of the capital 
stock which the length of its lines operated . . . in the State, bears to the 
total length of the lines operated. . . .” (1908 Ky. Srart., § 4081.) To find 
the value of the “ franchise ” or intangible property within the state, the value 
of the tangible property within the state is then subtracted from the portion 
of the value of the capital stock so determined. (1908 Ky. Srar., § 4080.) 
Kentucky made an assessment for the years 1914-1918, inclusive, on the 
theory that all of the lines could be considered a single system for the pur- 
pose of valuing the capital stock. The corporation appealed from the 
assessment. Held, that the lines which could be treated as part of a single 
system were: (1) All of the northern branch including lines inside and 
outside Kentucky; (2) all of the southern branch subsequent to 1917; 
but (3) no part of the southern branch prior to 1917. Judgment accord- 
ingly. Southern Ry. Co. v. Commonwealth, 264 S. W. 850 (Ky.). 

The employment by a public service corporation of an interstate mass of 
property in an organic unit creates wealth transcending the value of the tan- 
gible property. Any state in which the corporation does business may tax the 
intangible margin thus created, by valuing as a unit the capital stock and 
allocating to itself a fair proportion of the value determined by some such 
method as the “mileage basis ” provided for by § 4081, supra. Adams Ex- 
press Co. v. Ohio, 165 U.S. 194,-petition for rehearing denied in 166 U. S. 
185; Pullman v. Trapp, 186 Fed. 126 (8th Circ.). Cf. Pullman’s Palace 
Car Co. v. Pennsylvania, 141 U. S. 18. See Joseph H. Beale, “ Jurisdiction 
to Tax,” 32 Harv. L. Rev. 587, 614-619; Joseph H. Beale, “ Progress of 
the Law— The Conflict of Laws,” 33 Harv. L. Rev. 1, 6. See 2 Wis. L. 
Rev. 171. But the aggregate wealth of a corporation cannot always be 
considered a unit for this purpose. Foreign property not used in con- 
nection with the interstate business must be excluded. Fargo v. Hart, 193 
U.S. 490. Cf. Wallace v. Hines, 253 U.S. 66. See 17 Harv. L. Rev. 578. 
In other words no foreign property may be included which does not help to 
create the intangible property taxed. Therefore the test is whether there 
is a unity of use and management. See Adams Express Co. v. Ohio, supra, 
222. Measured by this test the instant decision is correct in all three of 
its parts. 


Torts — DEFENSES — INJURY TO DRIVER OF IMPROPERLY REGISTERED 
AvuToMoBILE. — The plaintiff owned a Ford touring car, which she had 
properly registered. For temporary purposes and without changing the 
registration, she removed the touring body and substituted a truck body. 
While driving this machine on the highway she collided with the defend- 
ant’s car. The plaintiff seeks to recover damages for the injuries sus- 
tained, alleging that the collision was due to the negligence of the defend- 
ant. The statute then in force provided: “No motor vehicle shall be 
Operated . . . unless registered in accordance with the provisions of this 
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act,” and required for registration “a brief description of the motor 
vehicle.” (1919 Mass. Stat., c. 294, §2, amending 1909 Mass. Star., 
c. 534.) A verdict was directed for the defendant, and the plaintiff ex- 
cepted. Held, that since the description “ Ford touring”’ did not describe 
the machine that was injured, the plaintiff's machine, being improperly 
registered, was a “nuisance on the highway,” and consequently the plain- 
tiff could not recover. Exceptions overruled. Nichols v. Holyoke St. Ry. 
Co., 145 N. E. 33 (Mass.). 

Under the statute cited the Massachusetts courts early held that a 
plaintiff injured while driving an unregistered automobile was to be treated 
as a trespasser on the highway and denied recovery. Dudley v. Northamp- 
ton St. Ry., 202 Mass. 443, 89 N. E. 25; Chase v. N. Y. Cent. R. R., 208 
Mass. 137, 94 N. E. 377. Later, the doctrine was extended to hold such 
automobiles nuisances, and to make their owners liable for all injuries 
caused by their operation, regardless of the owners’ due care. Koonovsky 
v. Quellette, 226 Mass. 474, 116 N. E. 243; Evans v. Rice, 238 Mass. 318, 
130 N. E. 672. The rule has been carried so far as to hold the lender of 
registration plates liable for injuries done by the machine to which the 
borrower attached them, on the theory that the machine was a nuisance, 
and the lender an aider and abettor in its creation. McDonald v. Dundon, 
242 Mass. 229, 136 N. E. 264. It has been said that these decisions rest 
upon the peculiar wording of the Massachusetts statute. See Hemming 
v. City of New Haven, 82 Conn. 661, 665, 74 Atl. 892, 894. But in a 
number of states, which have identical statutes, the opposite result has 
consistently been reached. Armstead v. Lounsberry, 129 Minn. 34, 151 
N. W. 542 (see 1909 MINN. Laws, c. 259, § 8); Derr v. M. & St. P. 
Ry. Co., 163 Wis. 234, 157 N. W. 753 (see 1915 Wis. Stat., § 1636); 
Switzer v. Sherwood, 80 Wash. 19, 141 Pac. 181 (see 1905 WasuH. Laws, 
c. 154, § 1). See Berry, Law or AuToMoBILEs, 4 ed., § 263. It is sub- 
mitted that this doctrine, especially in its imposition of this extraordinary 
liability, runs counter to the general principle requiring a causal relation 
between the injury to the plaintiff and the wrongful element of the 
defendant’s conduct. It can be supported, if at all, only on debatable 
grounds of policy. Cf. Newcomb v. Boston Protective Dept., 146 Mass. 
596, 16 N. E. 555. The instant case shows that the Massachusetts courts 
are not anxious to restrict the application of the doctrine. 


Torts — JUSTIFICATION — LIABILITY TO CIVILIANS OF MutiTIA OFFICERS 
OrpereD To Assist Crvit Law ENFoRCEMENT.— The defendants were a 
colonel and a captain of militia, ordered by the governor to aid the sheriff 
of Monroe County, Michigan, in enforcing the prohibition law. Difficulty 
was experienced in stopping travellers who were importing intoxicating 
liquor by automobile from Ohio, and the governor authorized the use of a 
heavy log to block the passage of cars, and ditch those refusing to stop 
on signal. Under the defendants’ orders, militiamen who were stationed 
on the road at night signalled to the plaintiff to stop. The plaintiff, think- 
ing them highwaymen, drove on. Other soldiers, stationed ahead, were 
signalled to, and pulled the log across the road. The plaintiff’s car ran 
against the log and was wrecked, and the plaintiff was injured. He was 
at the time carrying for hire passengers who were transporting liquor, but 
he asserted ignorance of this. In an action for damages, the plaintiff re- 
covered a verdict in the lower court. The defendants obtained a writ of 
error. Held, that the defendants exceeded any power which could have 
been exercised by the sheriff, and that they are therefore liable. Bishop 
v. Vandercook, 200 N. W. 278 (Mich.). 

Military law imposes upon persons in the military service absolute obedi- 
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ence to commands; the supremacy of the civil law requires that obedience 
to a command shall not justify a wilful violation of private rights safe- 
guarded by the latter. No civil liability is imposed upon a subordinate for 
injury caused in carrying out an apparently legal command. But the mere 
fact of action in obedience to an order of a superior officer will not 
justify a trespass. Mitchell v. Harmony, 13 How. (U. S.) 115, 137. Nor 
will it give immunity from the effect of disobedience to an injunction. 
Fluke v. Canton, 31 Okla. 718, 123 Pac. 1049. This places persons in the 
military service in a dilemma, the resolution of which by the courts must 
proceed on a balancing of the interest in military discipline and that in 
the preservation of individual rights. Since effective military action re- 
quires prompt obedience on the part of subordinates, and scope for discre- 
tion on the part of superiors, the courts should allow a good deal of 
latitude. Hawley v. Butler, 54 Barb. (N. Y.) 490, 499. Some courts 
have carried this to unwarranted extremes. See Jn re Moyer, 35 Colo. 
159, 85 Pac. 190; Commonwealth v. Shortall, 206 Pa. St. 165, 55 Atl. 
952. A leading case, followed in the instant decision, establishes a sounder 
standard, granting immunity only for such acts as could be justified if 
done by peace officers. Franks v. Smith, 142 Ky. 232, 134 S. W. 484. 


WorKMEN’s COMPENSATION Acts — “ARISING OUT OF THE EMPLOY- 
MENT” — ASSAULT BY FELLow EmPpLoyYEE. —A and B, two members of a 
group of quarrymen engaged in moving a track, quarreled during the noon 
hour. At work an hour and a half later, A objected that B was not doing 
his share of the work. B retorted with an observation about A’s character 
for which C, B’s brother, rebuked him. B struck C with his crowbar, 
causing C’s death. C’s dependents claimed compensation under the Work- 
men’s Compensation Act. Compensation was awarded and the employer 
appealed. Held, that the evidence was sufficient to support the finding 
that the accident arose out of the employment. Judgment affirmed. Furst 
Kerber Cut Stone Co. v. Mayo, 144 N. E. 857 (Ind.). 

For an injury intentionally inflicted by a fellow employee to arise “ out 
of the employment,” it must be such that, after the event, a reasonable 
person familiar with all the circumstances would say that it was the result 
of a risk to which the employee was peculiarly exposed by his employment. 
Pekin Cooperage Co. v. Industrial Board of Ill., 285 Ill. 31, 120 N. E. 530; 
McNicol’s Case, 215 Mass. 497, 102 N. E. 697. Though considerations 
of fault are, on principle, wholly irrelevant, courts have unduly stressed the 
questions whether the injured party instigated the quarrel, and whether the 
friction was caused by an effort to serve the employer. See Francis H. 
Bohlen, “The Drafting of Workmen’s Compensation Acts,” 25 Harv. L. 
REv. 517, 541-542. If the dispute was brought on by the injured party’s 
anxiety to get the work done or to do it well, compensation is awarded. 
C.R.I. & P. Ry. v. Industrial Comm., 288 Ill. 126, 123 N. E. 278; Mueller 
v. Klingman, 73 Ind. App. 136, 125 N. E. 464; Matter of Heitz, 218 N. Y. 
148, 112 N. E. 750. But where the injured party started a quarrel about 
work already done, compensation was denied. Marion County Coal Co. v. 
Industrial Comm., 292 Ill. 463, 127 N. E. 84; Union Sanitary Mfg. Co. v. 
Davis, 64 Ind. App. 227, 115 N. E. 676. If the dispute related to a matter 
foreign to the work, no compensation is awarded. City of Chicago v. In- 
dustrial Comm., 292 Ill. 406, 127 N. E. 49; Scholtzhauer v. C. & L. Lunch 
Co., 233 N. Y. 12, 134 N. E. 701. There is almost no judicial recognition 
of the fact that enforced contacts between laboring men is of itself likely 
to engender quarrels about many subjects. See Edelweiss Gardens v. In- 
dustrial Comm., 2090 Ill. 459, 125 N. E. 260; Gavros’ Case, 240 Mass. 390, 
134 N. E. 269. But see Polar Ice and Fuel Co. v. Mulray, 67 Ind. App. 
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270, 119 N. E. 149; McNicol’s Case, supra. But there is a marked tendency 
to recognize that horse-play is an inevitable incident of factory labor, and 
to allow a recovery for injuries resulting from practical jokes, even though 
at the time the parties were not strictly attending to their work. Jn re 
Loper, 64 Ind. App. 571, 116 N. E. 324; Socha v. Cudahy Packing Co., 105 
Neb. 691, 181 N. W. 706; Leonbruno v. Champlain Silk Mills, 229 N. Y. 
470, 128 N. E. 711. Contra, Payne v. Industrial Comm., 295 Ill. 388, 129 
N. E. 122. Perhaps the instant case shows a tendency to adopt a rule 
of thumb, raising an “ inference ” that the injury arose out of the employ- 
ment if the first words of the dispute refer to the work at hand. This 
method may well be justified in workmen’s compensation cases, in that it 
lends certainty to the law and removes the necessity of expensive litigation. 
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SALES OF Goops. By Samuel Williston. Second Edition. New York: Baker, 
Voorhis & Co. 1924. Vol. I, pp. clxxiii, 1-972; vol. II, pp. xiii, 973- 
1954. 


It does not require the testimony of any reviewer to prove the worth and 
influence of the first edition of Williston on Sales. Scarcely a volume of 
reports since 1909 fails to cite the author’s work. Bench and bar have paid 
high tribute to his views and have drawn heavily from the rich mine of 
material which he has collected. 

Fifteen ‘years have elapsed since the first edition was issued. In that 
period the Uniform Sales Act has spread from six to twenty-seven states. 
Each year sees the addition of one or two states to the list. The large body 
of cases which construe the Uniform Act has arisen almost entirely since 
1909. It has become very desirable to place these decisions at the service 
of the profession in an orderly manner. This function the second edition 
performs admirably. Furthermore, it includes discussions of new statutory 
developments, changes in business usage, amplifications of the author’s 
opinions on matters of principle, and references to many of the latest 
English decisions and to the great bulk of recent American cases relating 
to sales of goods, decided under the common law of those states which have 
not yet accepted the Act. 

From a one-volume book containing 1304 pages, the work has grown to 
two volumes containing in all 1954 pages. The number of chapters has been 
augmented by five, to make room for separate treatments of the satisfaction 
of the Statute of Frauds by acceptance and receipt or part payment, the 
satisfaction of the Statute by memorandum, implied warranties of quality, 
the effect of the bill of lading on the transfer of property, and contractual 
obligations regarding inspection and acceptance. There appear one hundred 
’ and eighty-six new sections, the greater portion of which are found in the 
author’s material on the Statute of Frauds, the transfer of property be- 
tween buyer and seller, documents of title, contract obligations of de- 
livery and payment, remedies of the seller on the contract, and remedies 
of the buyer on the contract. The Table of Cases indicates the citation of 
about five thousand new cases, an increase of nearly fifty per cent over the 
first edition. 

The second edition, as did the first, combines many elements of great 
strength. It has been prepared by a teacher of thirty-four years’ experience 
in the study and exposition of the law of Sales, its parent subject, Contracts, 
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and its relative-in-law, Bankruptcy. Furthermore, the author’s training has 
included much practice at the bar, and his labors as draftsman of the Sales 
Act, Warehouse Receipts Act, Bills of Lading Act, and Stock Transfer Act, 
have afforded him an intimate study of the statute law which now controls 
so large a portion of our commercial transactions. 

From such maturity of research and richness of investigation there natu- 
rally comes a book which treats this subject as one related to many other 
topics of the common law. The law of sales is developed as a special branch 
of the law of contracts, and from the author’s profound knowledge of the 
latter field are drawn numerous analogies, comparisons, and contrasts. As 
examples may be mentioned the references to valuation agreements in in- 
surance policies and to requirements in building contracts as to architects’ 
or engineers’ certificates,! or the discussion of warranties in insurance policies 
and charter parties.” 

The rules of the law of sales are set forth historically and traced to their 
origins in the English or Roman Law.’ The author shows wide reading in 
continental text and statute law. Thus, in discussing the recovery of the 
price before title passes, he alludes at length to the state of the early civil 
law and its modern European successor.* 

The second edition, as the first, exhibits to advantage the author’s sharp 
powers of analysis and keen talent for constructive criticism. Fallacies and 
inconsistencies are exposed, and attacks upon sound decisions are repulsed. 
This is refreshing to a legal public satiated with the head-note, digest, mere 
opinion-quoting type of text. Professor Williston, for example, dissects the 
criticism of the rule that the seller may recover the price before title has 
passed, and supports the rule of the Sales Act by sound reasoning, 
analogies, precedents, and equities.5 It is scarcely to be expected that every 
case or rule which is subject to attack would receive extended criticism, 
but the reviewer wishes that the author had given his opinion on the sound- 
ness of Canavan v. Mechanicville.6 Just why —except from considerations 
of the tax rate — a municipality should not be deemed a seller of the water 
which it furnishes and should not be subject to an implied warranty that the 
water is fit to drink, has not been apparent to the reviewer. 

That the author is thoroughly acquainted with late commercial practice, 
as well as with the work of judge and legislator, is proved by his insertion 
of the New York bankers’ regulations regarding documents of title, adopted 
in 1920, by his addition of new sections on the trust receipt, and by other 
similar instances. The treatment of the trust receipt 7 seems subject to 
the criticism that it does not sufficiently stress the increasing use of the 
trust receipt in domestic transactions. It is believed that this device has a 
wide and increasing use outside the importing business, and that an attempt 
is well under way to use it as a substitute for the conditional sale and the 
chattel mortgage. Neither in these sections nor elsewhere is there found 
reference to the cases of which Lewis v. Bank of Mobile® and Fletcher 
American Nat. Bank v. McDermid® are examples, — where a pledgee gives 





1 §§ 176, 177. 

2 § 181. 

3 See, for example, the treatment of the growth of warranty in the common 
law, §§ 195 et seq. 

* § 574. 

5 §§ 561-569. 

8 229 N. Y. 473, 128 N. E. 882 (1920). The holding of the case is stated in 
§ 2424. 7 §§ 338a, 338b. 

8 204 Ala. 680, 87 So. 176 (1920). 

9 76 Ind. App. 150, 128 N. E. 685 (1920). 




















536 HARVARD LAW REVIEW 





a pledgor possession of the pledged goods under a trust receipt, although 
there is no loan to enable the borrower to pay the price of the goods. It 
would seem, too, that the citation of cases dealing with the trust receipt 
does not exhaust the possibilities, for in 1923 the reviewer found nearly 
twice as many cases on this subject as are cited under these two sections. 

Evidence is often found of meticulous care in the reading of cases and 
text-books. For example, Professor Williston’s statement in the first edi- 
tion? that the phrase “contract of sale” had probably become current 
chiefly because of Blackburn’s use of that term as the title of his book, was 
criticised by a text-writer in 1913. In the second edition Professor Williston 
notices this criticism,’ admits that the term “contract of sale ” was occa- 
sionally used before Blackburn wrote, but reasserts his belief that the text 
title was very influential. Again, in discussing the eccentric Pennsylvania 
doctrine that the maker of an express warranty must intend to warrant,!? 
the author takes occasion to note the minor court decision of Walker v. 
Kirk,® and to suggest that another writer’s inference '* that this decision 
amounted to the court’s refusal to allow the Sales Act to perform its in- 
tended function of abolishing the peculiar Pennsylvania rule, may be avoided 
by concluding that the case, although decided four years after Pennsylvania’s 
adoption of the Sales Act, was probably based on facts arising before such 
adoption. 

Cross-references to sections of Williston on Contracts, which develop fully 
questions of contract law only incidentally mentioned in the treatise on 
Sales, add materially to the convenience of the latter. 

That statute law is not neglected is witnessed by the exhaustive statement 
of the law regarding retention of possession as fraudulent, given state by 
state. 

The Uniform Conditional Sales Act has been added to the Appendix, and 
references to it appear at various points. Occasional lapses from the author’s 
general accuracy are evident here. For example, the Act as printed in the 
Appendix contains Section 26 as adopted in 1918 by the Conference,!® and 
not in its final form as amended by the Conference in 1920. A list of the 
states which have adopted this Uniform Act is given, but New York is 
omitted;1® elsewhere 17 the author includes New York among the states 
having this Act. Moreover, the New York law regarding the recording of 
conditional-sale contracts is given as it existed before 1922,1° instead of the 
new and different recording provisions of the Uniform Act adopted in 1922.19 
In naming the states which have recording laws applying to conditional sales, 
the author fails to note that New Mexico has established a recording sys- 
tem.2° These and other relatively slight errors merely bring the comforting 
thought that Professor Williston is human, after all. - 

References to law-review articles seem rather sparse. For example, the 
reviewer was unable to find a notice of Professor Perkins’ articles on “ Un- 
wholesome Food as a Source of Liability.” 2! Evidently Professor Williston 








10 § 2. 
11 § 2, note. 
12 § 199. 
13 42 Pa. Super. Ct. 534 (1919). 
14 “ Express Warranties in the Sale of Goods,” 33 Yate L. J. 20. 
15 Vol. II, p. 1826. 17 § 570¢c. — 
16 § 327. 18 Vol. I, p. 762, n. 30. 
19 1922 N. Y. Laws, c. 642, §§ 65, 66, as amended by 1923 N. Y. Laws, c. 506; 
13 Birpseve, Consort. Laws, 1593. 
20 1917 N. Mex. Laws, c. 74. 
21 5 Ia. L. BULL. 6, 86. 
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has inserted English cases in construction of the Sale of Goods Act only 
when he deemed them of great importance. An examination of Mews’ 
English Digest for 1922 discloses seven cases construing the Sale of Goods 
Act, only one of which is cited in Professor Williston’s treatise. The answer 
to these suggestions doubtless is that there must be some limit to a text-book 
on Sales. 

Professor Williston’s terse, lucid style of speaking and writing is well 
known, and he has not departed from it in this second edition. Numerous 
illustrations and full statements in footnotes of the facts of important cases 
enliven the work. 

By this revision an excellent book has been made better. Professor 
Williston has maintained the high standard which he set for himself in his 
previous works, and the present occupant of the Dane professorship has 
followed the noble tradition of service to the profession established nearly 
a century ago by the first incumbent of that position, Mr. Justice Story. 


Greorce G. BocErt. 





Pusiic Utitity REcuLaTIon. Edited by Morris Llewellyn Cooke. New 
York: The Ronald Press Company. 1924. pp. ix, 310. 


This book is made up of a series of studies by different authors, prepared 
as part of an ambitious attempt to place before Gifford Pinchot, Governor- 
elect of Pennsylvania at the time of preparation, the technical and practical 
knowledge which he considered necessary in order to equip himself for office. 
The studies deal mainly with problems of state regulation, and in the most 
useful and important of the papers, the approach is from the practical point 
of view rather than the theoretical or polemic. Thus the book should have 
unusual interest for those who are concerned with ways and means by 
which the government can contribute to the welfare and happiness of its 
citizens. 

The most valuable papers are those which deal directly with the subject 
that most nearly touches the average householder who patronizes a utility, — 
namely, the standard and cost to him of its service. Professor Frankfurter, 
in a brief but suggestive introduction, refers to the undue emphasis on 
problems of “ valuation ” which has warped so much of the recent discussion 
of the subject. Professor Frankfurter records a hope that the next decade 
will see the problem settled, and that in the future “ questions of economy 
and efficiency, in their social as well as their financial implications, will press 
to the fore.” 

The average householder already referred to is interested in getting his 
telephone connection with reasonable promptness, in finding space in the 
street car when he returns from work, in obtaining sufficient gas pressure to 
save his eyes from ruin and a sufficient number of thermal units to cook 
his supper, in honest meters, and in courteous telephone girls. A public 
utility commission which can bring about improvement in these matters has 
his enthusiastic support. And of course the consumer scans his monthly 
bills with anxiety, and welcomes any way by which they can be reduced. 
If a commission can show where a utility is wasting money or profiting too 
much at the householder’s expense, he is for it. But it is not an easy thing 
for an outsider to tell a business organization how to operate more effi- 
ciently or give better service. A man who can say with assurance, after 
brief investigation, hearing, and argument, that Assistant Superintendent 
Smith is inefficient and should be fired, or that Second Bookkeeper Jones is 
being paid more than he is worth, is a first-class executive, and does not find 
himself on a public utility commission. Yet it is the inefficiency of the 
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Smiths and the overpayment of the Joneses that may be responsible for a 
large part of the householder’s complaints. In legal theory, a commission 
determines, after hearing and argument by lawyers, what it should cost 
to operate a utility, and fixes rates accordingly. In practice, it does 
nothing of the kind, for there is no one on the commission who is competent 
to do it. Instead, it enters into long and expensive inquiries into reproduc- 
tion cost, and writes long opinions on fair value, Smyth v. Ames, and the 
Minnesota Rate Cases. Any recent graduate of an approved law school can 
have an opinion on. valuation, but the man who can introduce a significant 
economy in operation is rare and worthy of his hire. 

There are five short papers on service standards, by experts in different 
lines, and they emphasize the narrow and yet important field in which 
public utility commissions can exert an influence. It is possible, for in- 
stance, to prescribe the pressure and heating value of gas, the voltage and 
permissible fluctuations in electric current, the tolerances in meters, or the 
frequency of car stops. The papers contain much valuable information 
as to the practice of the various commissions in establishing standards of 
this kind. . 

So far as any effective control over costs of operation is concerned, Mr. 
Richberg, in his excellent paper on “ Major Problems Presented to State 
Commissions,” concedes that little can be done. He points out that com- 
missions generally avoid any direct criticism of operating expenses, but 
put whatever inarticulate feelings they may have on the subject in the guise 
of a forecast as to what expenses probably will be during the period for 
which rates are being prescribed. For the time being, at least, such a 
prophecy cannot be disputed! Yet a paper by Mr. H. K. Hathaway, a 
consulting engineer, shows that even in matters of operation and economy, 
old-fashioned business judgment can be supplemented by outside influences. 
Mr. Hathaway traces the development of cost accounting, and its importance 
as a factor in economic management. His criticism of the traditional 
methods of accounting in public utility organizations is convincing, and he 
shows clearly how useful to the operating head of the utility a cost-account- 
ing system can be which shows within practicable limits the cost of furnish- 
ing different types of service. Here perhaps is a field in which commissions 
and public utility trade associations can exert a. wholesome influence on 
utility managers, who too often boast that they prefer not to know what 
different services cost! Yet with all his enthusiasm for statistical studies 
and analyses, Mr. Hathaway concedes that the charts of the cost accountant 
are merely raw material for the judgment of the utility manager. To apply 
them literally is to court disaster. There is something, some non-rational or 
at least non-statistical faculty not yet analysed by the psychologist, which the 
employer of managerial ability recognizes and finds it worth while to pay 
for highly. It is not generally found among members of state utility com- 
missions, and where it is needed, the commissions may well keep out. 

As to the problem of valuation, there are some suggestive thoughts in Mr. 
Richberg’s article, which treats of the matter incidentally. The principal 
paper devoted to the subject cannot be said to bring it any nearer to a satis- 
factory solution. If only political preconceptions would permit, one might 
be tempted to hope that some day the whole collection of curious learning 
on the subject might be forgotten, and the questions at issue settled by 
compromise and contract, rather than by rules of evidence and by forensic 
talent. The subject is too large for a review. Suffice it to say at this time 
that the present collection of studies, with the exception of an occasional 
paper, is practical and constructive in its viewpoint and refreshingly free 
from unwholesome theorizing. 

GeRARD C. HENDERSON. 
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INTERNATIONAL LAW AND SOME CURRENT ILLUSIONS, AND OTHER Essays. 
By John Bassett Moore. New York: The Macmillan Company. 1924. 
pp. xix, 381. 


This volume assembles several addresses and writings of Professor Moore, 
now Judge Moore, that were first published from time to time in the years 
from 1912 to 1924 as comments upon current events and tendencies in inter- 
national law. It does not include an article published in 1920 on the Pan- 
American Financial Conferences and the Inter-American High Commission. 
Otherwise, and apart from Judge Moore’s participation in the decisions of 


. the Permanent Court of International Justice, it is believed that the present 


publication summarizes generally his public expressions of opinion on inter- 
national law developments within that important period. 

The title essay, which grants the magnitude and momentous importance 
of the recent European war, nevertheless shows how its proportions diminish 
when compared with earlier great wars, and declares its debasement of the 
laws of war a most serious menace to civilization. The protection of non- 
combatants, the protection of property not militarily usable, the non-confis- 
cation of private property not at sea, and the continuance of neutral com- 
merce were principles questioned, if not denied, by desperate belligerents, and 
the violation of them was countenanced by populations who supposed that 
the world was breaking with its past and that any rules, old or new, were 
not worth observing. The supposition is illusory and the perversity of ac- 
tion dangerous. Two points raay here be taken in the words of our author: 
“T venture to think it directly contrary to the interests of the United States 
[the principle having been discussed and expediency only being now dealt 
with] to resuscitate the doctrine that enemy private property found in a 
country on the outbreak of war may be confiscated,” ? and “ The suggestion 
[that conditional contraband should now be included in the absolute list] 
is startling, since its acceptance would at once render illicit practically all 
trade with countries at war, and put in jeopardy much of the trade even 
between countries not at war.” A separate discussion of contraband occu- 
pies an entire chapter written in 1912, which happened to be nearly midway 
between the Declaration of London in 1909 and the Notifications of Contra- 
band made upon the commencement of the war. Is that actually an extinct 
rule which was stated by Great Britain in her Manual of Naval Prize Law 
in 1888 and again by Lord Salisbury in 1900, that “ Foodstuffs, with a 
hostile destination, can be considered contraband of war only if they are 
supplies for the enemy’s forces’? * Or is all trade to the enemy contraband? 
Or does a principle of blockade supervene? Or of retaliation? 

The address on international arbitration, as then practised, was made by 
Judge Moore as presiding officer of the Lake Mohonk Conference two 
months before the outbreak of the war. Although this address does con- 
tain some premonitions of trouble, it manifests considerable satisfac- 
tion in the progress of European treaties of arbitration; as to the United 
States, however, it shows that the result of the Senate amendment to the 
arbitration treaties of 1908, requiring that body’s consent prior to the sub- 
mission of any question to arbitration, is that “it is now in actual practice 
more difficult to secure international arbitration than it was in the early days 
of our independence,” for “ where the settlement embraced claims against 





1 John Bassett Moore, “The Pan-American Financial Conferences and The 
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the foreign government alone and not against the United States, twenty- 
seven of our international arbitrations up to 1908 were held under simple 
executive agreements as against nineteen under treaties.” ® 

The longest chapter, entirely expository, is upon the Permanent Court of 
International Justice, — its origin, organization, procedure, and the opinions 
rendered in its first two years of sessions, 1922 and 1923. The chapter con- 
cludes with the recommendations of Presidents Harding and Coolidge that, 
upon the plan outlined by Secretary of State, Hughes, the United States pro- 
pose to participate in the Court. In closing, Judge Moore says that “no 
effort should be omitted to cultivate a public sentiment that will induce 
governments, instead of resorting to violence, to come before the tribunal 

. and submit their controversies to its final and peaceful decision.” ® . The 
United States, it will be remembered, was the first of the powers to bring a 
case before the Hague Arbitration Tribunal; the correct deference accorded 
by each branch of our government toward each of the other two, executive, 
legislative, and judicial, may have deterred any administration from similarly 
permitting matters within its interest to come before the Permanent Court 
of International Justice. As to the jurisdiction of the Court in questions 
international, as distinct from national, the opinions of the Court in 1923 
and 1924 in the Tunis and Morocco French nationality decrees? and in 
the Mavrommatis Palestine public utility concessions, with dissenting opin- 
ions of Judge Moore and four others in the Mavrommatis case,® are being 
considered with profound interest. 

In the winter of 1922-1923 an international conference was held at The 
Hague for the purpose of making rules to regulate the uses of aircraft and 
radio in time of war. Judge Moore presided. There were delegations of 
jurists from the United States, Great Britain, France, Italy, and Japan, as 
provided by the Washington Conference on Limitation of Armament, with 
the Netherlands specially invited, and the delegates were accompanied by 
a large number of military and naval experts. The statement of the pro- 
ceedings of this very notable conference is admirably comprehensive and 
clear; we believe it to be unsurpassed in its study of the conduct of 
negotiations in modern international conferences, and the views of the 
commissioners and their advisers are a complete approbation of the posi- 
tions developed in the essays here under review as to the permanence of 
international law principles in the control of methods of warfare. For 
example, Judge Moore writes that “if the civilians [in the Conference] 
had sought to act upon the supposition that the distinction between com- 
batants and non-combatants no longer existed, they would immediately 
have found themselves at hopeless variance with their military and naval 
advisers ”;® and the rules eventually adopted by the conference “ were 
specifically designed to assure the observance of that distinction.” 1° 
The subject of “Law and Organization” was chosen for Judge Moore’s 





5 P, 81, 87. 

6 P. 146. 

7 Advisory Opinion, February 7, 1923, on question between France and Great 
Britain as to Nationality Decrees issued November 8, 1921, in Tunis and Morocco 
(French Zone) ; PuBLICATIONS OF THE Court, Series B, No. 4. See comment by * 
Charles Noble Gregory, 17 Am. Jour. Int. Law, 208. : 

8 Judgment August 30, 1924, on question between Greece and Great Britain 
as to the Mavrommatis Palestine Concessions for public utilities, PUBLICATIONS OF 
THE Court, Series A, No. 2. 
® Introduction, p. xiii. 
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presidential address at the annual meeting of the American Political Science 
Association at Chicago in December, 1914. It is a discourse which first 
devotes itself to the nature and place of international law as a branch of 
jurisprudence, and which then discusses favorably the constituting of an 
international or world authority for the declaration and administration of 
international law. A postscript written in 1924 elaborates the thought of 
the address with almost equal length. Neither in 1914 nor in 1924 is or- 
ganizaton closely comparable to the League of Nations considered; but, 
regardless of any particular forms and plans of organization, the hope is 
expressed that the eventual organization will embrace all nations of the world 
in open, voluntary, and adaptable association, with fair equality and propor- 
tion of prerogatives and without the requirement of unanimous action. 

As one re-reads these essays, their resemblance to the Federalist Papers 
frequently comes to mind, for they are addressed to corresponding prob- 
lems, though here international, and are conceived in similar spirit. Yet the 
qualities of Judge Moore’s development of his subjects are uniquely his 
own. He has prepared with method and content of unrivalled excellence 
and importance two most exterisive and authoritative works, —the Digest 
of International Law and the Digest of Arbitrations. It would be difficult 
to conceive of his writing what is usually called a treatise on international 
law, accepting the traditional plans and motives of text-writers. He is by 
nature and experience a counselor and judge, dealing with actual situations 
and problems, varied and important, and giving to each his analysis and 
decision. He is not a maker of expedients, a pragmatist. He is a profound 
philosopher and able administrator of the law, a jurist of noble and benevo- 
lent purpose and achievement. In this newest volume of his occasional 
commentaries, intended in some measure to contribute toward the restoration 
of perspectives and proper values in our consideration of international rights 
and duties, and animated with apt incident as well as with kindly feeling 
and engaging humor, the author guides his reader as a willing companion 
along the path leading to a reasonable and constructive faith in the qualities 
of all nations. 

FRANK E. HINCKLEY. 





CriminoLocy. By Edwin H. Sutherland. Philadelphia: J. B. Lippincott Co. 
1924. pp. 643. 


“Criminology,” by Professor Sutherland, is a text-book intended for use 
in college classes in criminology. For that purpose it is eminently suited, 
and it will undoubtedly rapidly supplant the texts now in use. But it should 
also appeal to those lawyers and laymen who, though desirous of knowing 
something about the causes of crime and the effect of the different methods 
which we use to repress crime, are disgusted with the absurd generalizations 
and unscientific approach of most books on criminology. 

Professor Sutherland’s “ Criminology ” deals almost exclusively with the 
criminal problem as it exists today in the United States. To say of his 
book that it is the sanest, most scientific, and best book on criminology, is 
in the writer’s opinion no exaggeration. 

Professor Sutherland states in his preface that in recent years great de- 
velopments have been made in the science of human behavior, especially in 
the fields of sociology and psychopathology. He does not set out these 
developments in his book, and thus make what purports to be a text-book on 
criminology into a treatise on physiology, psychology, and the like; but he 
applies these developments to the field of criminology. 
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Because he is so well versed in these modern developments, Professor 
Sutherland has made the contents of his book very different from those of 
similar books written a decade or more ago. Instead of devoting a hundred 
or more pages to the question of heredity, he discusses in six pages modern 
views as to the effect of heredity on crime, concluding “that there is no 
evidence that there can be such a thing as a born criminal... . Every per- 
son is a potential criminal, but it requires contacts and direction of tenden- 
cies to make either a criminal or a law-abiding person.” 

The author devotes over a hundred pages to the environmental influences 
which may cause people to become criminals. His handling of the existing 
literature on the topic is excellent. He is constantly aware of the fact that 
neither individuals nor their environments can be grouped without the leav- 
ing out of essential elements. He thus does not commit the error committed 
by Aschaffenburg and others, of assigning criminality to alcohol or to any 
other single cause and thereby causing the reader to remark that he knew 
a drunkard who was not a criminal. 

The last two chapters in the book deal with existing methods of prevention 
of crime and of reformation of the criminal. No space is devoted to prop- 
aganda for the adoption of Professor Sutherland’s or anybody else’s pet 
cure. Since the author admits, as I believe every well-informed person must 
admit, that the fundamental difficulty in the prevention of crime is that no 
one knows definitely what should be done to prevent it, he advocates the 
collecting of further information before we upset our social and economic 
order in following some chance panacea. He believes that the most im- 
portant thing to know about crime is the mechanism by which it is pro- 
duced, and that such knowledge can best be secured by individual case- 
studies, although of course no other available source of information should 
be neglected. He thinks that it is important to have case-studies of non- 
criminals as well as of criminals, so that we shall not make the mistake of 
assuming, when a certain characteristic is found to exist among criminals, 
that it does not also exist in the general population. 

One of the most remarkable chapters in the book and one not to be found, 
so far as I am aware, in any other work on criminology, is the chapter on 
“Statistics of Crime.” It should be read by all those who assert that sta- 
tistics prove this, that, or the other thing about crime. The author’s con- 
clusion is that, although “ we know a little more about the extent of crime 
than we would know if we had no such statistics,” still “the most im- 
portant thing to remember is that no one has any positive statistical in- 
formation on which to base assertions of crime waves or the effect of 
policies either in producing crime or reducing crime.” 

The chapters on police and the courts will doubtless not prove so inter- 
esting to lawyers as the rest of the book, not because they are not up to the 
standard set by the other chapters, but because the material in them is taken 
largely from the “ Cleveland Survey of Criminal Justice ” and other sources 
familiar to well-informed lawyers. 

. The last half of the book is given up to a consideration of punishment, 
and principally of imprisonment because that is the punishment most in 
vogue today. As a behaviorist of the modern school, Professor Suther- 
land has not the unbounded confidence in punishment in general and im- 
prisonment in particular that most people had a generation ago. He takes 
issue with those members of the bar who believe that the great problem 
of the criminal law is to make punishment certain. He asserts that it has 
never been satisfactorily proved that there is any connection between the 
certainty of punishment and the frequency of crimes. “ Punishment does 
have some deterrent value, but it also fails dismally as a means of keeping 
persons from crime.” 
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The problem of keeping the individual from crime and of reforming him 
after he has once become a criminal, as Professor Sutherland sees it, consists 
in changing his unsocial behavior-attitudes. Imprisonment may work a 
change in some people under some circumstances, but in general the con- 
ditions of life within a prison are so different from those which the indi- 
vidual will be called upon to face on the outside, that it is extremely difficult 
to inculcate in him correct habits which he will retain after discharge. 

The questions considered by Professor Sutherland are highly controversial 
in their nature. Probably few readers will agree with him in all particulars. 
But those who do differ with him will undoubtedly be less dogmatic in their 
differences after reading his book, because he states the reasons on both sides 
of each question with great candor and clearness, and supports his conclu- 
sions by a truly lawyer-like array of quotations or citations from over four 
hundred different authors. 


Sam B. WARNER. 





CryPToGRAPHY. By André Langie. Translated from the French by J. C. H. 
MacBeth. New York: E. P. Dutton & Co. 1922. pp. viii. 192. 


The deciphering of secret messages touches the law at two points at 
least. First, criminals make frequent use of secret writing for communica- 
tions with each other and for concealing their schemes. Perhaps the most 
interesting example of this in Langie’s book is the account of a criminal 
who made his will upon entering prison under a fifteen-year sentence. The 
blank portion of the document was covered with figures which purported 
to be calculations of income from the prisoner’s family property. When 
Langie was asked to examine the will, he soon found that the calculations 
were not arithmetically correct, and became convinced that the figures 
constituted a cipher. Laborious decipherment finally revealed the name 
of an unusual book and the name of a library. He got this book in the 
library, and after protracted search discovered a small key buried under the 
inside of the binding. This key proved to belong to a safe-deposit box which 
had been engaged by the prisoner, who had paid fifteen years’ rent in 
advance with the statement to the bank that he was about to start for 
Australia. In the box were the negotiable securities which he had stolen. 

Secondly, secret codes are of much importance in diplomacy. The 
author shows that while it would be possible to plan ciphers so complex 
as to make discovery very difficult indeed, the use of such ciphers is 
rendered impracticable by the fact that the official recipient needs to be 
able to “decode ” the message with reasonable speed. Consequently, it is 
not surprising that the foreign office of one country is not greatly baffled by 
the codes of another. 

Langie shows that ciphers are of two sorts. In the first class, which he 
calls substitutional, the real letters of a text are replaced by other letters 
or by Arabic numerals or by any other signs. The second, or transpositional 
method, retains the real letters, but shuffles them completely by various 
ingenious methods, so as to produce chaos. After giving several types of 
these two systems, ‘the author presents a considerable number of secret 
messages and relates the methods by which he deciphered them. The book 
ought to prove very serviceable; and, apart from its practical value, it is 
interesting as a revelation of human ingenuity both in concealment and in 
discovery. 

Z. C., JR. 
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